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IN THE 


Intttft i’tatrs Qkntrt of Appeals 

Foe the District of Columbia Circuit 


No. 10,305 


Boy L. Albertson, Appellant, 

v. 

Federal Communications Commission, Appellee, 
Dunkirk Broadcasting Corporation, Intervener. 


Appeal from the Federal Communications Commission 


BRIEF FOR APPELLANT 


OPINIONS BELOW 

The Commission’s Memorandum Opinion and Order of 
February 16,1949 (Joint App. 43-46) refusing to set aside 
its action of December 15, 1948 granting the application 
of Dunkirk Broadcasting Corporation is reported in 4 
Pike & Fischer, Radio Regulation 1250 (1949). 1 The Com¬ 
mission’s Opinion and Order of May 18, 1949 (Joint App. 
58-62) denying Albertson’s petition for reconsideration 
is reported in 5 B. B. 180 (1949). 


1 Hereinafter cited as 


R. R. 
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JURISDICTIONAL STATEMENT 

This is an appeal under section 402(b) of the Commu¬ 
nications Act of 1934, as amended, 48 Stat. 1093, 47 U. S. C. 
sec. 402(b), from the actions of the Federal Communica¬ 
tions Commission announced December 16, 1948, Febru¬ 
ary 17, 1949 and May 19, 1949 (Joint App. 27-28, 43-46, 
58-62). By the first mentioned action the Commission 
granted the application of Dunkirk Broadcasting Corpo¬ 
ration to construct a new radio broadcasting station at 
Dunkirk, New York (Joint App. 27-28). In the second 
mentioned action the Commission denied a request for 
rehearing by Roy L. Albertson, licensee of station WBNY, 
Buffalo, New York, protesting said grant because of re¬ 
sultant adjacent channel interference to WBNY (Joint 
App. 43-46). On May 18, 1949, announced May 19, 1949, 
the Commission denied Albertson’s petition for recon¬ 
sideration (Joint App. 58-62). Notice of appeal was filed 
by Albertson on June 8, 1949 (Joint App. 2-7). 

QUESTIONS PRESENTED 

1. Whether the instant appeal is timely. 

2. Whether the Commission’s refusal to set aside the 
Dunkirk grant and afford Albertson a hearing thereon 
contravenes the Communications Act, the Commission’s 
Rules, and the KOA decision, 319 U. S. 239 (1943). 

STATEMENT OF THE CASE 

Roy L. Albertson is the licensee of and operates radio 
broadcast station WBNY at Buffalo, New York on 1400 kc, 
with 250 watts power, unlimited time. He has been the 
licensee of station WBNY since 1936 (Joint App. 3). 

On July 30, 1947 Dunkirk Broadcasting Corporation 
filed an application for a new standard broadcast station 
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in Dunkirk, New York, requesting the use of the frequency 
1410 kc, with 500 watts power, unlimited time, direc- 
tionalized at night (Joint App. 8). Radio Station WJOC, 
Jamestown, New York having filed an application on June 
15, 1948 for a change of frequency to 1410 kc, both ap¬ 
plications were designated on July 29, 1948 for consoli¬ 
dated hearing (Joint App. 21-23), subsequently scheduled 
for May 2, 1949 (Joint App. 23). On December 3, 1948 
WJOC was granted leave to amend its application to 
specify a different frequency (1340 kc) (Joint App. 26- 
27). Mutual exclusivity having thus disappeared, the 
Dunkirk application was removed from the hearing docket 
and returned to the processing line (Joint App. 27). On 
December 15, 1948, announced December 16, 1948, the 
Commission granted the Dunkirk application (Joint App. 
27-28). 

On January 5, 1949, within the twenty-day period speci¬ 
fied by the Communications Act and the Commission’s 
Rules, the licensee of Radio Station WBNY filed an “ap¬ 
plication for rehearing” stating that the operation of the 
proposed station at Dunkirk, New York, on a frequency 
10 kc removed, with 500 watts power, nondirectional day¬ 
time, would “produce interference to the service of WBNY 
within its established service area.” Attached to the 
application for rehearing and made a part thereof was 
an affidavit of petitioner’s consulting engineer stating 
that the Dunkirk operation “will cause objectionable in¬ 
terference within the WBNY daytime normally protected 
contour on [of] .5 mv/m”. The application for rehear¬ 
ing requested the Commission to set aside its grant of 
December 15, 1948, designate the Dunkirk application for 
hearing, and make petitioner a party to the proceeding. 
It asked alternatively that the petition for rehearing be 
set for oral argument before the Commission en banc 
(Joint App. 32-33). 
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On January 25, 1949 Dunkirk Broadcasting Corpora¬ 
tion filed an opposition to the petition for rehearing in 
which it admitted (although it had not done so in its origi¬ 
nal application as required by the Commission’s Rules and 
application form) that its proposed operation would result 
in adjacent channel interference within the .5 mv/m con¬ 
tour of station WBNY, but attempted to condone this in¬ 
terference on the ground that it would fall entirely within 
an interference area which would be caused by a condi¬ 
tional grant which the Commission had made on Decem¬ 
ber 13, 1948 to Erie Broadcasting Company at Erie, Penn¬ 
sylvania on 1400 kc, with 250 watts power, unlimited time, 
on a site-to-be-determined basis (4 R. R. 603). Accom¬ 
panying this opposition was an affidavit and map pre¬ 
pared by Dunkirk’s engineer showing the interference, 
computed pursuant to the Commission’s Rules and Stand¬ 
ards of Good Engineering Practice, which the Dunkirk 
operation would cause to WBNY (Joint App. 34-42). Not¬ 
withstanding the admission by the Dunkirk applicant of 
the existence of interference, relief was denied by the 
Commission on the ground that the engineering affidavit 
accompanying the petition for rehearing made insufficient 
reference to the Commission’s Rules and Standards (Joint 
App. 43-46). 

A new point having been thus interjected into the pro¬ 
ceeding, and to avoid the contention that WBNY had not 
exhausted its administrative remedies, appellant on March 
9, 1949 filed a timely motion to set aside the Commis¬ 
sion’s order of February 16, 1949, to vacate the grant of 
December 15, 1948, and to designate the Dunkirk applica¬ 
tion for hearing (Joint App. 46-53). This motion was 
entertained and denied by the Commission in a Memo¬ 
randum Opinion and Order adopted May 18, 1949, re¬ 
leased May 19, 1949 (Joint App. 58-62). This appeal 
followed (Joint App. 2-7). 




5 


STATEMENT OF POINTS 

The actions of the Commission here complained of are 
erroneous, contrary to law, and arbitrary and capricious 
for each of the following reasons (Joint App. 6): 

1. They denied to appellant the full and fair hearing 
to which appellant is entitled under the Communications 
Act and the Commission’s Rules. 

2. They are contrary to and fail to give effect to the 
provisions of sections 307(b), 309(a), 312(b) and 405 of 
the Communications Act of 1934, and sections 1.373, 1.382, 
1.385, 1.387, 1.390 and 3.24 of the Commission’s Rules and 
Regulations. 

3. They violate the due process clause of the Fifth 
Amendment to the Constitution of the United States. 

4. They modify WBNY’s license, without a hearing or 
notice to appellant, in violation of sections 303(f), 303(h) 
and 312(b) of the Communications Act and the Supreme 
Court’s KOA decision. 

5. They are erroneous, arbitrary and capricious because 
contrary to action taken by the Federal Communications 
Commission in other similar and identical situations. 

6. The appellant is aggrieved and adversely affected, 
and the public interest, concerned with the reception of 
efficient radio service, is adversely affected by the actions 
complained of. 

STATUTE AND RULES INVOLVED 

The pertinent provisions of the Communications Act 
of 1934, as amended, 48 Stat. 1064, 47 U. S. C. sec. 151, 
et seq. are printed as an appendix, infra pp. 22-23. The 
pertinent provisions of the Commission’s Rules are quoted 
in the Argument. 
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SUMMARY OF ARGUMENT 

1. The petition for rehearing and the petition for re¬ 
consideration were each filed within 20 days (the statu¬ 
tory appeal period) after announcement of the actions 
complained of. Both petitions were “ entertained ” by 
the Commission, and the instant appeal was taken within 
20 days after the denial of the petition for reconsidera¬ 
tion. The appeal is therefore timely under the well-settled 
doctrine that petitions for rehearing, filed before the ex¬ 
piration of the statutory appeal period, if entertained by 
the tribunal on the merits, toll the running of the appeal 
period. Morse v. United States, 270 U. S. 151, 153-154 
(1926); Denholm & McKay v. Commission, 132 F. 2d 243, 
247-248 (C. C. A. 1, 1942); Braniff Airways v. Civil Aero¬ 
nautics Board, 79 U. S. App. D. C. 341, 147 F. 2d 152 
(1945). 

2. Section 312(b) of the Communications Act precludes 
the Commission from modifying the terms of a'n existing 
broadcast license except after notice in writing and after 
affording the licensee a reasonable opportunity to be 
heard. Under the KOA decision, 319 U. S. 239 (1943) the 
grant of an application which will result in electrical in¬ 
terference to the service area, as defined in the Commis¬ 
sion’s Standards, of an existing licensee constitutes an 
indirect modification of the latter’s license, and entitles 
him to the protective guarantees of section 312(b) of the 
Act. 

That the operation proposed by Dunkirk will cause 
interference within the normally protected .5mv/m con¬ 
tour of Station WBNY is presently conceded by Dunkirk’s 
own engineer (Joint App. 39-42). His attempt to con¬ 
done the interference on the ground that it will fall within 
an area which WBNY may lose if a permittee at Erie sub¬ 
sequently constructs a station at a location as yet unspe¬ 
cified, with an antenna efficiency as yet undetermined, is 
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legally insufficient. 1 R. R. 81:6. Nor has the Com¬ 
mission disputed the fact that the Dunkirk grant will 
cause interference within WBNY’s protected contour. 
It justifies its refusal to afford appellant a hearing on 
the highly technical ground that the engineering affidavit 
attached to the petition for rehearing made insufficient 
reference to the Standards. 

Pleadings are to be liberally construed so as to effec¬ 
tuate substantial justice. Simmons v. Peavy-Walsh Lum¬ 
ber Co., 113 F. 2d 812 (C. C. A. 5, 1940), certiorari denied 
311 U. S. 685. Their chief purpose is to apprise the ad¬ 
versary of the nature and basis of the claim asserted. 
Continental Collieries v. Shober, 130 F. 2d 631 (C. C. A. 
3, 1942). Certainly the pleading in question accomplished 
that purpose, because it enabled Dunkirk’s engineer to 
discover interference problems which he had denied existed 
in his original and amended application (Joint App. 9-12a, 
16-18), interference which he was required to show by 
Rule 3.24 and the Commission’s application form (Joint 
App. 8-9). It was obvious from the engineering affidavit 
and the jurat that the interference asserted in the petition 
for rehearing was based on the Commission’s Rules and 
Standards; the interference situation was a simple one re¬ 
quiring no involved engineering calculations. Since the 
springes of common law pleading are no longer condoned 
in courts of law, a fortiorari they have no place in pro¬ 
ceedings before administrative tribunals. United States 
v. Interstate Commerce Commission, 60 App. D. C. 267, 51 
F. 2d 429 (1931). 

Hence, the Commission’s refusal, in the face of admitted 
interference, to set aside the Dunkirk grant and afford 
Albertson a hearing thereon as provided by section 312(b) 
contravenes the Communications Act, the Commission’s 
Rules, and the KOA decision. 
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ARGUMENT 

I 

The Appeal is Timely 

On December 15, 1948 (announced December 16, 1948) 
the Commission granted the application of Dunkirk Broad¬ 
casting Corporation for a permit to construct a new broad¬ 
cast station at Dunkirk, New York, on 1410 kc, 500 watts 
power, directionalized at night (Joint App. 27). Appel¬ 
lant, who is the licensee of station WBNY operating on 
1400 kc at Buffalo, New York, 38 miles away, was of 
the view that the new grant would cause interference 
within WBNY’s protected contours, and was so advised 
by a duly qualified radio engineer. 

This Court has held that an existing licensee, thus in¬ 
jured by a new grant, may not appeal directly to the 
courts; he must first exhaust his administrative remedies. 
Red River Broadcasting Co. v. F. C. C., 69 App. D. C. 1, 
98 F. 2d 282 (1938). Appellant accordingly availed him¬ 
self of the only procedure by which an “aggrieved per¬ 
son” may challenge an ex parte grant or order made 
without a hearing—he timely filed what the Communica¬ 
tions Act (section 405) refers to as an “application for 
rehearing” in which the Commission was asked to set 
aside the Dunkirk grant and afford appellant a hearing 
in line with the Supreme Court’s decision in the KOA 
case ( Federal Communications Commission v. National 
Broadcasting Company, 319 U. S. 239 (1943)) (Joint App. 
32-33B). 2 

Notwithstanding the subsequent admission of Dunkirk’s 
own engineer (Joint App. 39-42) that the Dunkirk grant 


2 Even though this pleading is in many cases the initial pleading 
filed by the person claiming aggrievement, it is nevertheless denomi¬ 
nated an “application for rehearing”. See WXYZ v. F. C. C. 
(No. 10,006); WJR v. F. C. C. (No. 9495). 
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would cause interference within WBNY’s normally pro¬ 
tected .5 mv/m contour, the relief thus sought was denied 
on the highly technical ground that the engineering affi¬ 
davit accompanying the petition for rehearing made in¬ 
sufficient reference to the Commission’s Buies and Stand¬ 
ards (Joint App. 43-46). 

A new point having been thus interjected into the 
proceeding, and to avoid the contention that appellant 
had not exhausted his administrative remedies, the Com¬ 
mission was requested to reconsider its action refusing 
to set aside the Dunkirk grant (Joint App. 46-53). This 
pleading was entertained by the Commission, considered 
on the merits, and denied, the Commission adhering to 
its prior pronouncement regarding the insufficient refer¬ 
ence in the engineering affidavit to its Rules and Stand¬ 
ards (Joint App. 58-62). The instant appeal was taken 
within 20 days from announcement by the Commission 
of its denial of the petition for reconsideration. See sec¬ 
tion 402(c) of the Communications Act, 47 U. S. C. sec. 
402(c). 

It is well settled that a petition for rehearing, filed 
before the expiration of a statutory appeal period, if 
entertained by the tribunal on the merits, tolls the run¬ 
ning of the appeal period. Morse v. United States, 270 
U. S. 151, 153-154 (1926) and cases cited; Denholm & 
McKay v. Commission, 132 F. 2d 243, 247-248 (C. C. A. 1, 
1942). Even an untimely petition, if entertained and 
disposed of on the merits, has the same effect. Wayne 
United Gas Co. v. Owens-Illinois Glass Co., 300 U. S. 131, 
137, (1937); Bowman v. Loperena, 311 U. S. 262,266 (1940); 
Pfister v. Northern Illinois Finance Corp., 317 U. S. 144, 
149-150 (1943). 

Applicant’s original “application for rehearing” from 
the ex parte grant was not unlike an original bill in 
equity to set aside a judgment entered in a proceeding 
to which he was not a party. Appellant’s subsequent 




10 


petition for reconsideration was thus his first and only 
petition for rehearing. But even treating this subse¬ 
quent pleading as a second petition for “rehearing”, for 
which the statute or rules of the Commission make no 
specific provision, it tolled the time for appeal, inasmuch 
as the petition was seasonably made (within the statu¬ 
tory appeal period) and entertained by the Commission 
on the merits. Braniff Airways v. Civil Aeronautics 
Board, 79 U. S. App. D. C. 341, 147 F. 2d 152 (1945). 

II 

The Commission’s Refusal to Set Aside the Dunkirk Grant 
and Afford Albertson a Hearing Thereon Contravenes 
the Communications Act, the Commission’s Rules and 
the KOA Decision 

The frequency 1400 kc assigned to Station WBNY, 
Buffalo, New York is designated as a “local channel” 
and assigned for use by “Class IV stations” (Rule 3.27; 
1 R. R. 53:27). Under the Commission’s Standards of 
Good Engineering Practice (p. 2) “Class IV stations 
operate on local channels normally rendering primary 
service only to a city or town and the suburban and rural 
areas contiguous thereto with powers not less than 0.1 
kw [100 watts] or more than 0.25 kw [250 watts]. These 
stations are normally protected to 500 uv/m [.5 mv/m] 
groundwave contour daytime” (1 R. R. 81:6). Thus, under 
the Commission’s Rules and Standards (and by the terms 
of its license incorporating those provisions), Station 
WBNY is accorded protection to its .5 mv/m daytime 
contour. 

In its petition for rehearing filed January 5, 1949 pro¬ 
testing the Dunkirk grant of December 15,1948, announced 
December 16, 1948, appellant asserted that the operation 
proposed by Dunkirk Broadcasting Corporation would 
“produce interference to the service of WBNY within its 
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established service area” (Joint App. 33), and the ac¬ 
companying engineering affidavit stated that the Dunkirk 
operation “will cause objectionable interference within 
the WBNY daytime normally protected contour on [of] 
.5 mv/m” (Joint App. 33a). Since no actual measure¬ 
ments were submitted, it is obvious that the interference 
thus complained of was based on the provisions of the 
Commission’s Standards of Good Engineering Practice. 

In its opposition to this petition Dunkirk’s engineer 
submitted an affidavit and a map, likewise based on the 
Standards rather than on measurements, showing that 
the Dunkirk proposal would result in adjacent channel 
interference within the .5 mv/m contour of Station WBNY. 3 
He attempted to condone this interference on the ground 
that it would fall entirely within an interference area 
which would be caused by a grant which the Commission 
had made on December 13, 1948 to Erie Broadcasting 
Company at Erie, Pennsylvania on 1400 kc, 250 watts 
power, unlimited time, on a site-to-be-determined basis 
(BP-5469; Docket No. 8009 ; 4 R. R. 603). This grant 
was conditioned upon the applicant specifying a transmit¬ 
ter site and antenna system which would meet the require¬ 
ments of the Civil Aeronautics Administration and of the 
Commission’s Rules and Standards. 

Prior to the taking of the instant appeal the Erie 
grantee had not specified a site, and at the time of the 
writing of this brief the site and antenna system are yet 
to be approved by the Commission. Accordingly, the in¬ 
terference area which would be caused by that grantee, if 
and when it constructs, was computed by Dunkirk’s engi¬ 
neer on an assumed site in the center of the city of Erie, 
and higher than average antenna system. The extent of in¬ 
terference, if any, which that conditional grant will cause 


3 See double cross-hatched area lying north of the WBNY .5 
mv/m contour on map prepared by Russell P. May, Dunkirk’s con¬ 
sulting radio engineer (Joint App. 42). 
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to WBNY will depend on three variables yet to be de¬ 
termined: distance (between the two transmitters), radia¬ 
tion (which depends on the efficiency of the antenna sys¬ 
tem and can vary from 75 mv/m to 95 mv/m), and con¬ 
ductivity (which depends in part on exact location of trans¬ 
mitter site). If the Erie grantee subsequently specified 
a site south of the center of the city, the distance between 
the Erie and Buffalo transmitters will be increased and 
the immediate attenuation through the built-up section of 
the city of Erie will be such as to reduce to a vanishing 
point any interference to WBNY’s .5 mv/m contour. Thus, 
at the times here relevant, when the Commission was con¬ 
sidering petitions and oppositions filed by appellant and 
intervenor, the exact amount of interference, if any, which 
the Erie grantee will cause to WBNY, if and when its site 
and antenna system are approved and the station con¬ 
structed, were yet to be determined. 

In view of these speculative considerations inherent in 
the consideration of a conditional grant where the site 
and antenna system have not yet been specified and ap¬ 
proved and where there is no assurance that the station 
will ever go on the air, it is not surprising that the Com¬ 
mission’s Engineering Standards provide as follows (1 
R. R. 81:11): 

When a station is already limited by interference 
from other stations to a contour of higher value than 
that normally protected for its class, this contour 
shall be the established standard for such station with 
respect to interference from all other stations. 4 

There is presently no station at Erie operating on 1400 
kc. There is at Erie a construction permit only, with the 
site and antenna system yet to be determined. Dunkirk’s 
engineer cannot therefore condone admitted adjacent chan¬ 
nel interference on the theory that it falls within an area 


4 Italics supplied throughout this brief. 
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which WBNY may ultimately lose if the Erie station is 
constructed at sometime in the future, on a site yet to 
be specified, and with an antenna system that may or may 
not result in interference to WBNY. 

Therefore, in considering the merits of the instant ap¬ 
peal we start with the admitted fact that the Dunkirk grant 
will result in interference within the present .5 mv/m con¬ 
tour of Station WBNY. 

The United States Supreme Court in Federal Commu- 
nications Commission v. National Broadcasting Company, 
319 U. S. 239 (1943), the so-called KOA case, held that 
the granting of a license to broadcast on a particular fre¬ 
quency at a specified power which would cause interfer¬ 
ence within the normally protected contour of an existing 
licensee constitutes an indirect modification of the prior 
outstanding license. From this it was held to follow that 
section 312(b) of the Communications Act gave the prior 
licensee the right to be made a party to the proceeding 
and hence to “have notice in writing of the proposed 
action and the ground therefor and ... a reasonable op¬ 
portunity to show cause why an order of modification 
should not issue. ” 319 U. S. 245-246. Then followed the 
Supreme Court’s conclusion that by virtue of KOA’s right 
to be a party it had also the right under section 402(b) (2) 
as a “person aggrieved and whose interests are adversely 
affected” to appeal to this Court from the denial of its 
right to be heard in opposition to an application, the 
grant of which would encroach upon KOA’s normally 
protected service area. 

In partial recognition of the principles thus laid down 
in the KOA case, Rule 3.24 of the Commission’s Rules 
expressly provides (1R. R. 53:24): 
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$3.24 Broadcast facilities; showing required.— 
An authorization for a new standard broadcast sta¬ 
tion or increase in facilities of an existing station 
will be issued only after a satisfactory showing has 
been made in regard to the following, among oth¬ 
ers: . . . 

(b) That objectionable interference will not be 
caused to existing stations or that if interference will 
be caused the need for the proposed service outweighs 
the need for the service which will be lost by reason 
of such interference. That the proposed station will 
not suffer interference to such an extent that its serv¬ 
ice would be reduced to an unsatisfactory degree. 
(For determining objectionable interference, see En¬ 
gineering Standards of Allocation and Field Intensity 
Measurements in Allocation.) 

In further recognition of the KOA principles, the Com¬ 
mission’s application form in use at the time Dunkirk filed 
its application for a new broadcast facility required the 
applicant to attach maps showing the following (Joint 
App. 8-9): 5 

(2) The normally protected contours of the station 
as proposed by your application for both night 
and day operation (without regard to interfer¬ 
ence from other stations). 

(3) The interference-free contours of the station as 
proposed by your application for both night and 
day operation (if station would be limited inside 
the normally protected contours by any other sta¬ 
tion or stations). 

(4) The present normally protected or interference- 
free contours of other stations to which objection¬ 
able interference may be caused by operation of 
the station as proposed by your application. 

(5) The interference-free contours of the stations in 
(4) above considering the interference resulting 
from the operation of the station as proposed by 
your application. 

In response to these questions the Dunkirk application 
stated: “See Engineering Report Attached” (Joint App. 

5 The forms presently in use require a similar showing (1 R. R. 
91: Form 301, Section V-A, If 9). 
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9). In that report Dunkirk’s engineer categorically as¬ 
serted, contrary to his subsequent admission, that “No 
co-channel or adjacent channel interference will be caused 
to or received from any existing or proposed broadcast 
station during the daytime hours of operation” (Joint 
App. 10). In line with this statement he showed that the 
population w’ithin the “daytime normally protected con¬ 
tour” and the “daytime interference free contour” would 
be the same (Joint App. 13). The map accompanying the 
application showed that the .5 mv/m contour of the pro¬ 
posed operation would extend approximately 20 miles 
northeastwardly toward Buffalo (see map following page 
12 of the Joint Appendix). Station WBNY was not men¬ 
tioned in the engineering report submitted by Dunkirk 
(Joint App. 10-13). 

Upon receipt of the foregoing application, it was placed 
on the Commission’s processing line number 2. Rule 1.373; 
1 R. R. 51:373. It was subsequently designated on July 29, 
1948 for hearing with a mutually exclusive application filed 
by WJOC for Jamestown, New York (Joint App. 21-23). 
The published issues made no reference to Station WBNY 
and that station was not made a party to the hearing, 
although the Commission’s Rules expressly provide that 
the Commission will on its own motion name as party to 
the hearing “any existing licensee . . . who, if the appli¬ 
cation were granted, would suffer electrical interference 
within his normally protected contour as prescribed by the 
Commission’s Rules and Regulations.” Rule 1.387(b)(1); 
1 R. R. 51:387(b)(1). If Dunkirk’s application had shown 
the interference to WBNY, as Rule 3.24 required, the in¬ 
terference would have come to the Commission’s attention 
at the time it ordered the hearing, WBNY would have been 
made a party to that hearing, and would thereby have 
been placed on notice that its license would be modified 
by a grant to Dunkirk. WBNY had the right to rely on 
Rule 3.24 and to assume that no grant would be made of 
the Dunkirk application unless that Rule was met, ' 
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Thus, it will be seen that neither the applicant 6 nor the 
Commission, though expressly required by the Commis¬ 
sion’s Rules and the KOA decision, furnished appellant 
with any advance “notice” that a grant of the Dunkirk 
application would result in a modification of WBNY’s 
license and a reduction in its service area. The grant was 
subsequently made ex parte and without a hearing (Joint 
App. 27-28). 

Under these circumstances appellant had but one re¬ 
course—to petition for rehearing under section 405 of the 
Communications Act and section 1.390 of the Commission’s 
Rules. The latter rule provides (1 R. R. 51:390): 

§1.390 Petitions for reconsideration or for rehear¬ 
ing.—(a) Where an application has been granted with¬ 
out a hearing, any person aggrieved or whose inter¬ 
ests would be adversely affected thereby may file a 
petition for reconsideration of such action. Such pe¬ 
tition must be filed with the Commission within 20 days 
after public notice is given of the Commission’s action 
in granting the application. Such petition will be 
granted if the petitioner shows that: 

(1) Petitioner is an existing licensee or permittee 
and a grant of the application would require the modi¬ 
fication, revocation, or nonrenewal of his license or 
construction permit; or 

(2) That petitioner is an existing licensee or per¬ 
mittee and a grant of the application would cause 
interference to his station within the normally pro¬ 
tected contour as prescribed by applicable Rules and 
Regulations; . . . 

The petition for rehearing alleged that interference would 
be caused by the Dunkirk operation within WBNY’s pro¬ 
tected .5 mv/m contour (Joint App. 32-33b). In its oppo¬ 
sition to this petition, Dunkirk’s engineer admitted for the 


6 In view of this omission by Dunkirk’s own engineer, it ill be¬ 
hooves that applicant to complain, as it did in its opposition to the 
petition for rehearing (Joint App. 34-35), that appellant did not 
protest the application until after the grant was made. Other 
reasons why no protest was sooner filed are set forth in appellant’s 
petition for reconsideration (Joint App. 48-51). 
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first time, the existence of this interference, but attempted 
to condone it on legally insufficient grounds (supra, pp. 11- 
13). 7 And the excuse thus given, namely a grant to an Erie 
applicant on December 13, 1948, two days prior to the 
Dunkirk grant, certainly cannot condone his failure to show 
this interference in his original application (Joint App. 
10-13) and subsequent amendment (Joint App. 16-18), filed 
long before the grant. Nor has the Commission disputed 
at any time the existence of this interference and the re¬ 
sultant modification of WBNY’s license. Instead, it denied 
the petition for rehearing on the highly technical ground 
that the engineering affidavit submitted with appellant’s 
petition made insufficient reference to the following pro¬ 
vision of Rule 1.390 (1 R. R. 51:390): 

(c) Where a petition for reconsideration or for 
rehearing is based upon a claim of electrical inter¬ 
ference within the normally protected contour of an 
existing station or a station for which a construction 
permit is outstanding, such petition must be accom¬ 
panied by an affidavit of a qualified radio engineer 
which shall show either by reference to the Commis¬ 
sion’s Standards of Good Engineering Practice or to 
actual measurements made in accordance with the 
methods prescribed by the Commission’s Standards of 
Good Engineering Practice that electrical interference 
will be caused to the station within its normally pro¬ 
tected contour. 


7 Dunkirk also attempted to excuse the interference on the ground 
that WBNY had interposed no objections to the Erie grant. The 
fact that WBNY elected not to incur the expense of participating in 
the hearing on the Erie applications for co-channel use of 1400 kc, 
with 250 watts power, eighty-one miles away in a different state, 
does not estop WBNY from protesting the use of 1410 kc with 500 
watts power at Dunkirk, 38.2 miles away. Dunkirk’s .5 mv/m con¬ 
tour will extend well into the Buffalo trade area. It is particularly 
difficult, on even the more expensive receivers, to separate adjacent 
channel stations in the upper portion of the broadcast spectrum 
(such as 1400 and 1410 kc). While these latter facts may not be 
recognized by the standards, a licensee is not to be criticized when, 
in order to avoid these practical results, he does insist upon his KOA 
rights in a situation where interference, as defined in the standards, 
will exist to persons within his normally protected contour and will 
result in losing listeners to the interfering station. 
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To that question we now turn. 

As we have seen, the petition for rehearing alleged that 
the operation of the proposed station at Dunkirk, New 
York on a frequency 10 kc removed from WBNY’s with 
500 watts power, nondirectional daytime, would “produce 
interference to the service area of WBNY within its estab¬ 
lished service area” (Joint App. 33). The jurat to the 
engineering affidavit attached to that petition stated that 
the deponent “is a qualified consulting radio engineer” and 
that “a statement as to his qualifications is on file at the 
Federal Communications Commission” (Joint App. 33a). 
From this jurat it is apparent that the engineering affidavit 
vras prepared by a person specializing in radio engineering, 
familiar with the Commission’s Rules and Standards, and 
versed in the technical and specialized language used in 
that field. The petition was addressed to a body of spe¬ 
cialists in radio matters. Accordingly, when he stated that 
the Dunkirk proposed operation will cause “objectionable 
interference within the WBNY daytime normally pro¬ 
tected contour on [of] .5 mv/m” (Joint App. 33a), he was 
using these terms as words of art in an engineering 
sense and as defined in the Commission’s Standards of Good 
Engineering Practice. Terms such as “objectionable inter¬ 
ference”, “daytime normally protected contour”, and “.5 
mv/m” contour have a very definite, specific, and technical 
meaning. They were obviously used as defined in the 
Standards, bearing in mind conductivities specified by the 
Standards for that area, the distance separation between 
the two antennas, WBNY’s existing antenna efficiency, 
and Dunkirk’s antenna efficiency specified in its applica¬ 
tion. 8 


8 The situation here presented did not call for an elaborate engi¬ 
neering affidavit. No unusual protection was sought. “Daytime” 
(groundwave) interference alone was claimed, making it unneces¬ 
sary to consider any “skywave” problems, such as were involved in 
the WJR case. Appellant sought merely to protect his .5 mv/m 
daytime groundwave contour in line with the Standards. No meas¬ 
urements designed to vary those Standards were submitted. The 
entire protest was based on the Standards in a situation where no 
complex factors were involved. 
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In all jurisdictions where the subtleties and technicalities 
of common law pleading have been interred, not to be resur¬ 
rected, it is a well-established principle that one pleads 
ultimate facts and not the detailed evidentiary facts in 
support thereof. Hardin v. Interstate Motor Freight Sys¬ 
tem, 26 F. Supp. 97 (Ohio 1939). “... it is necessary only 
to allege sufficient facts to apprise the opposing party of 
the nature of the claim which will be proved. Technicalities 
in pleadings are no longer observed.” Van Dyke v. Broad- 
hurst, 28 F. Supp. 737 (Pa. 1939). 4 ‘The modem philosophy 
concerning pleadings is that they do little more than indi¬ 
cate the type of litigation that is involved. A generalized 
summary of the case that affords fair notice is all that is 
required. Pleadings shall be so construed as to do sub¬ 
stantial justice.” Securities & Exchange Commission v. 
Timetrust, Inc., 28 F. Supp. 34, 41 (Cal. 1939). The func- 
iton of any pleading is “to afford fair notice to the adver¬ 
sary of the nature and basis of the claim asserted and the 
general indication of the type of litigation involved.” Con¬ 
tinental Collieries v. Shober, 130 F. 2d 631, 635 (C. C. A. 
3, 1942). 

Certainly the pleading in question accomplished that 
purpose. As a result of that pleading Dunkirk’s engineer 
apparently recognized for the first time the existence of the 
interference which the Dunkirk application would cause to 
WBNY. He thus had no difficulty interpreting petitioner’s 
allegations of “objectionable interference” to WBNY’s 
“.5 mv/m daytime contour”, etc. If justice in courts of 
law is no longer permitted to turn on the technicalities and 
niceties of common law pleading, it would follow a for- 
tiorari that they should not be seized upon, where the intent 
is clear, to defeat the legal rights of a petitioner before 
an administrative agency. United States v. Interstate 
Commerce Commission, 60 App. D. C. 267, 51 F. 2d 429 
(1931); Secretary of Agriculture v. Armour & Co., 3 Pike 
and Fischer, Administrative Law, 41h. 51-7. 
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Pleadings should be construed so as to effectuate sub¬ 
stantial justice. Simmons v. Peavy-Walsh Lumber Co., 113 
F. 2d 812 (C. C. A. 5,1940), certiorari denied 311 U. S. 685. 
In the instant case the Dunkirk application, as originally 
tiled and subsequently amended, failed to apprise appellant 
of the interference which a grant of that application would 
cause to WBNY. This omission was in contravention of 
Rule 3.24 and the Commission’s application forms. In its 
subsequent hearing notice, the Commission itself failed to 
make WBNY a party to the hearing, as it should have done 
under Rule 1.387(b)(1). It subsequently cancelled the 
hearing and granted the application ex parte and without 
a hearing. Then, when appellant petitioned for rehearing 
to protect rights spelled out by the Supreme Court in the 
KOA decision, he was confronted with the technical ruling 
that the engineering affidavit made insufficient reference 
to the Commission’s Standards, notwithstanding the fact 
that legal and engineering counsel for intervenor had no 
difficulty understanding the purport of the pleadings. Such 
a technical ruling modifies WBNY’s license without a hear¬ 
ing, in violation of the KOA decision and applicable rules 
of the Commission. 

If the Commission were of the view that the engineering 
affidavit, under a strict construction of Rule 1.390(c), made 
insufficient reference to the Standards, the facts here pre¬ 
sented certainly called for a waiver of the technical re¬ 
quirements, as the Commission could well have done under 
Rule 1.701 (1 R. R. 51:701).° Instead the petition was 
denied outright without leave to amend or otherwise satisfy 
the alleged defect which had in no way misled the Dunkirk 
Broadcasting Corporation. The Commission, sub silentio, 
waived Dunkirk’s failure to furnish appellant notice that 
its proposed operation would cause interference to WBNY, 
an express requirement of Rule 3.24 and the Commission’s 


0 Rule 1.701 read as follows: “Any provision of the rules may 
be waived by the Commission, if good cause therefor exists.” 
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forms. It condoned its own failure to make WBNY a party 
to the hearing originally ordered on the Dunkirk applica¬ 
tion of July 29, 1948. The least it could have done, to 
rectify these omissions which operated to the prejudice of 
the appellant, would have been to entertain a pleading 
which in no way misled Dunkirk, thus affording appellant 
an opportunity to be heard before his license was modified, 
an express requirement of section 312(b) of the Communi¬ 
cations Act and the KOA decision. 

CONCLUSION 

It has been shown that the appeal is timely and that 
the Commission’s refusal to set aside the Dunkirk grant 
and afford appellant a hearing contravenes the Communi¬ 
cations Act, the Commission’s Rules and the KOA decision. 
The actions complained of should accordingly be reversed. 

Respectfully submitted, 

Andrew Gr. Haley 

James A. McKenna, Jr. 

Vernon L. Wilkinson 

Second Floor, Duryea Bldg. 
1101 Connecticut Ave., N. W. 
Washington, D. C. 
Attorneys for Appellant. 

September, 1949 
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APPENDIX 

Pertinent sections of the Communications Act of 1934, 
as amended, 4S Stat. 1064, 47 U. S. C. secs. 307(b), 309(a), 
312(b) and 405 provide as follows: 

Sec. 307(b). In considering applications for licen¬ 
ses, and modifications and renewals thereof, when and 
insofar as there is demand for the same, the Commis¬ 
sion shall make such distribution of licenses, frequen¬ 
cies, hours of operation, and of power among the sev¬ 
eral States and communities as to provide a fair, ef¬ 
ficient, and equitable distribution of radio service to 
each of the same. 

• • • • 

Sec. 309(a). If upon examination of any applica¬ 
tion for a station license or for the renewal or modifi¬ 
cation of a station license the Commission shall de¬ 
termine that public interest, convenience, or necessity 
would be served by the granting thereof, it shall au¬ 
thorize the issuance, renewal, or modification thereof 
in accordance with said finding. In the event the Com¬ 
mission upon examination of any such application 
does not reach such decision with respect thereto, it 
shall notify the applicant thereof, shall fix and give 
notice of a time and place for hearing thereon, and 
shall afford such applicant an opportunity to be heard 
under such rules and regulations as it may prescribe. 

* • • • 

Sec. 312(b). Any station license hereafter granted 
under the provisions of this Act or the construction 
permit required hereby and hereafter issued, may 
be modified by the Commission either for a limited 
time or for the duration of the term thereof, if in the 
judgment of the Commission such action will promote 
the public interest, convenience, and necessity, or the 
provisions of this Act or of any treaty ratified by the 
United States will be more fully complied with: Pro¬ 
vided, however, That no such order of modification 
shall become final until the holder of such outstand¬ 
ing license or permit shall have been notified in writ¬ 
ing of the proposed action and the grounds or reasons 
therefor and shall have been given reasonable oppor- 
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trinity to show cause why such an order of modification 
should not issue. 

• • • • 

Sec. 405. After a decision, order, or requirement 
has been made by the Commission in any proceeding, 
any party thereto may at any time make application 
for rehearing of the same, or any matter determined 
therein, and it shall be lawful for the Commission in 
its discretion to grant such a rehearing if sufficient 
reason therefor be made to appear: Provided, how¬ 
ever, That in the case of a decision, order, or require¬ 
ment made under title III, the time within which ap¬ 
plication for rehearing may be made shall be limited 
to twenty days after the effective date thereof, and 
such application may be made by any party or any 
person aggrieved or whose interests are adversely af¬ 
fected thereby. Applications for rehearing shall be 
governed by such general rules as the Commission 
may establish. No such application shall excuse any 
person from complying with or obeying any decision, 
order, or requirement of the Commission, or operate 
in any manner to stay or postpone the enforcement 
thereof, without the special order of the Commission. 
In case a rehearing is granted, the proceedings there¬ 
upon shall conform as nearly as may be to the pro¬ 
ceedings in an original hearing, except as the Com¬ 
mission may otherwise direct; and if, in its judgment, 
after such rehearing and the consideration of all facts, 
including those arising since the former hearing, it 
shall appear that the original decision, order, or re¬ 
quirement is in any respect unjust or unwarranted, 
the Commission may reverse, change, or modify the 
same accordingly. Any decision, order, or require¬ 
ment made after such rehearing, reversing, changing, 
or modifying the original determination, shall be sub¬ 
ject to the same provisions as an original order. 
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Filed Jun 8 1949 Joseph W. Stewart, Clerk 
IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


ROY L. ALBERTSON, Appellant, 
v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee. 


Notice of Appeal from Actions of the Federal Commimica- 

tions Commission and Statement of Reasons Therefor 

Roy L. Albertson, licensee of Station WBNY, Buffalo, 
New York, gives notice of appeal under section 402(b) of 
the Communications Act of 1934 (47 U. S. C. sec. 402(b)), 
from the actions of the Federal Communications Commis¬ 
sion announced December 16, 1948, February 17, 1949, and 
May 19, 1949. By the first-mentioned action, the Commis¬ 
sion granted the application of Dunkirk Broadcasting Cor¬ 
poration to establish a new radio broadcasting station on 
the frequency 1410 kc with 500 watts power, unlimited time, 
directional antenna night, at Dunkirk, New York. By 
Memorandum Opinion and Order released February 17, 
1949, the Commission denied the application for rehear¬ 
ing filed January 5, 1949 by Roy L. Albertson protesting 
said grant. By memorandum opinion and order released 
May 19, 1949, the Commission denied a motion filed by Roy 
L. Albertson to set aside its order of February 16, 1949, 
to vacate its grant to Dunkirk Broadcasting Corporation 
and to designate the Dunkirk application for hearing. The 
appellant is aggrieved and adversely affected by each of 
these actions and each is unlawful and beyond the scope of 
the statutory authority of the Commission as more par¬ 
ticularly appears below. 
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II 

Statement of the Proceedings 

Roy L. Albertson is the licensee of and operates radio 
broadcasting station WBNY in Buffalo, New York, on 1400 
kc, with 250 watts power, unlimited time. He has been the 
licensee of Station WBNY since 1936. 

On July 30,1947 Dunkirk Broadcasting Corporation filed 
an application with the Federal Communications Commis¬ 
sion for a new standard broadcast station in Dunkirk, New 
York, approximately 38 miles from Buffalo, requesting 
the use of the adjacent channel frequency of 1410 kc, with 
500 watts power, unlimited time, directionalized at night 
(BP-6241). Radio Station WJOC, Jamestown, New York, 
having filed an application on June 15, 1948 for a change 
of frequency to 1410 kc (BP-6822), both applications were 
designated for consolidated hearing to be held on May 2, 
1949. On December 3, 1948 Station WJOC was granted 
leave to amend its application to specify a different fre¬ 
quency (1340 kc) and the Dunkirk application was there¬ 
upon removed from the hearing docket and returned to the 
Commission’s processing line for individual consideration 
on its merits. On December 15,1948, announced December 
16, 1948, the Commission granted the Dunkirk application 
notwithstanding the fact that interference would be caused 
to Station WBNY within its normally protected contour. 
On January 5, 1949, within the twenty-day period specified 
by the Communications Act and the Commission’s Rules, 
the licensee of Station WBNY filed an “application for re¬ 
hearing” pursuant to section 405 of the Communications 
Act, stating that the operation of the proposed station at 
Dunkirk, New York, on a frequency 10 kc removed with 
500 watts power, nondirectional daytime, would “produce 
interference to the service of WBNY within its established 
service area”. Attached to the application for rehearing 
and made a part thereof was an affidavit of appellant’s con¬ 
sulting engineer stating that the Dunkirk application “will 
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cause objectionable interference within the WBNY day¬ 
time normally protected contour on [of] .5 mv/m.” The 
application for rehearing requested the Commission to set 
aside its grant of December 15,1948, designate the Dunkirk 
application for hearing, and make appellant a party to the 
proceeding. 

On January 25, 1949 Dunkirk Broadcasting Corporation 
filed an opposition to the petition for rehearing in which it 
admitted (although it had not done so in its original appli¬ 
cation as required by the Commission’s Rules and the ap¬ 
plication form) that its proposed operation would result in 
adjacent channel interference within the .5 mv/m contour 
of Station WBNY, but attempted to condone this interfer¬ 
ence on the ground that it would fall entirely within an 
interference area which would be caused by a grant which 
the Commission had made on December 13, 1948 to Erie 
Broadcasting Company at Erie, Pennsylvania, on 1400 kc, 
with 250 watts power, unlimited time, on a site-to-be-de- 
terminated basis (BP-6459, Docket No. 8009, 4 R. R. 603). 
The Commission denied the petition for rehearing in a 
Memorandum Opinion adopted February 16, 1949, an¬ 
nounced February 17, 1949. Notwithstanding the admis¬ 
sion by the Dunkirk applicant of the existence of interfer¬ 
ence, relief was denied by the Commission on the ground 
that the engineering affidavit accompanying the petition for 
rehearing made insufficient reference to the Commission’s 
Rules and Standards. 

A new point having been thus interjected into the pro¬ 
ceeding, and to avoid the contention that appellant had not 
exhausted its administrative remedies, appellant on March 
9, 1949 filed a timely motion to set aside the Commission’s 
order of February 16, 1949 to vacate the grant of Decem¬ 
ber 15, 1948, and to designate the application for hearing. 
This petition was entertained and denied by the Commis¬ 
sion in a Memorandum Opinion and Order adopted May 18, 
1949, released May 19,1949. 
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The appellant is informed and believes, and so alleges 
upon information and belief, that Dunkirk Broadcasting 
Corporation has not, as yet, commenced the construction of 
its proposed station at Dunkirk, and the appellant is serving 
a copy of this notice and statement upon counsel for that 
company. 

ni 

Aggrievement 

The United States Supreme Court in Federal Commu¬ 
nications Commission v. National Broadcasting Company, 
319 U. S. 239 (the so-called KOA case), held that the grant¬ 
ing of a license to broadcast on a frequency and at a 
strength which would interfere with the broadcast signal of 
a prior licensee within the protection of the latter’s license 
constitutes an indirect modification of the prior outstanding 
license. From this it was held to follow that section 312(b) 
of the Communications Act gave the prior licensee the right 
to be made a party to the proceeding and hence to “have 
notice in writing of the proposed action and the grounds 
therefor and ... a reasonable opportunity to show cause 
why an order of modification should not issue”. 319 U. S. 
at 245-246. Then followed the Supreme Court’s conclusion 
that by virtue of KOA’s right to be a party, it had also the 
right under section 402(b)(2) as a “person aggrieved and 
whose interests are adversely affected” to appeal to this 
Court from the denial of its right to participate in the pro¬ 
ceedings before it. 

Appellant’s engineer has shown and Dunkirk’s engineer 
has admitted in formal pleadings filed with the Commission 
that interference will be caused to the present .5 mv/m 
contour of Station WBNY, a prior licensee. Appellant is 
accordingly a “person aggrieved and whose interests are 
adversely affected” by the Commission’s actions granting 
the Dunkirk application without a hearing, and by the Com¬ 
mission’s subsequent refusal to set aside that action, to 
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designate the Dunkrik application for hearing, and to make 
appellant a party to the said proceeding. 

IV 

Statement of Reasons for Appeal 

The aforesaid actions of the Commission are erroneous, 
contrary to law, and arbitrary and capricious for each of 
the following reasons: 

1. They denied the appellant the full and fair hearing to 
which appellant is entitled under the Communications Act 
and the Commission’s Rules. 

2. They are contrary to and fail to give effect to the 
provisions of sections 307(b), 309(a), 312(b) and 405 of 
the Communications Act of 1934, and sections 1.373, 1.382, 
1.385, 1.387, 1.390, and 3.24 of the Commission’s Rules and 
Regulations. 

3. They violate the due process clause of the Fifth 
Amendment to the Constitution of the United States. 

4. They modify WBNY’s license, without a hearing or 
notice to appellant, in violation of sections 303(f), 303(h), 
and 312(b) of the Communications Act and the Supreme 
Court’s KOA decision. 

5. They are erroneous, arbitrary and capricious because 
contrary to action taken by the Federal Communications 
Commission in other similar and identical situations. 

6. The appellant is aggrieved and adversely affected, and 
the public interest, concerned with the reception of efficient 
radio service, is adversely affected by the actions com¬ 
plained of. 

V 

[ 

Relief Requested 

WHEREFORE, appellant prays an order of this Court 
(1) reversing and setting aside the Dunkirk grant of De¬ 
cember 15,1948 and the Memorandum Opinions and Orders 
released February 17,1949 and May 19, 1949, (2) remand- 
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ing the case to the Federal Communications Commission for 
proceedings consistent with law, and (3) for such other and 
further relief as may be just and proper. 

Respectfully submitted, 

ROY L. ALBERTSON, 

Licensee of Station WBNY 
By: Haley, McKenna & Wilkinson 
/s/ Andrew G. Haley 
Andrew G. Haley 

/s/ James A. McKenna, Jr. | 

James A. McKenna, Jr. 

/s/ Vernon L. Wilkinson 
Vernon L. Wilkinson 
His Attorneys 
Second Floor, 

Duryea Building 
1101 Connecticut Avenue, 

N. w. ! 

Washington, D. C. 

June 8,1949 

• * • • 

Filed Jul 7 1949 Joseph W. Stewart, Clerk 

i 

Notice of Intention to Intervene . 

I 

Notice is hereby given, pursuant to the provisions of Sec¬ 
tion 402 (d) of The Communications Act of 1934, as 
amended, of the intention of Dunkirk Broadcasting Corpo¬ 
ration to intervene in the above-entitled appeal. 

Roy L. Albertson, Appellant, requests the reversal and 
the setting aside of the Commission’s action of December 
15,1948, in granting the application of Dunkirk Broadcast¬ 
ing Corporation to construct and operate a new broadcast ! 
station at Dunkirk, New York on 1410kc, '500 watts, unlim¬ 
ited time, using a directional antenna at night. Dunkirk 
Broadcasting Corporation vrould be aggrieved and its inter- ! 
ests would be adversely affected by the requested reversal 
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of the Commission’s action of December 15, 1948, as it has 
already expended large sums of money in the preparation 
and prosecution of its application and any reversal of the 
Commission’s action would necessarily result in the loss of 
such investment. 

Respectfully submitted, 

DUNKIRK BROADCASTING CORPORATION 
Fisher, Wayland, Duvall and Southmayd, 
Its Attorneys 

1 By: Charles V. Wayland 

! Charles V. Wayland 

2 FEDERAL COMMUNICATIONS COMMISSION 

! Jul 30 1947 

Office of Secretary 

• • • • 

1. Name of applicant: Dunkirk Broadcasting Corporation 

• * • • 

28 (a) Frequency 1410 kilocycles. 

(b) Power (night) 500 watts, (c) Power (day) 500 

watts. 

(d) Hours of operation: 

(1) Unlimited X (2) Daytime only- 

(3) Limited_ 

• • • • 

33 Proposed location of transmitter: State New York 
County Chautaqua City or town Dunkirk Street 
and number on Willow Road 1.6 miles SSW from 
Dunkirk. 

• • • • 

35 27. (a) Attach triplicate map or maps (same map 

or maps supplied for section 26(a) may 
be used) having reasonable scales show¬ 
ing the following: 13 14 



(1) The 500, 250, 25, 5, and 2 mv/m contours of 

your proposed station. 

(2) The normally protected contours of the station 

as proposed by your application for both 
night and day operation (without regard to 
interference from other stations). 

(3) The interference-free contours of the station as 

proposed by your application for both 
night and day operation (if station would 
be limited inside the normally protected 
contours by any other station or stations). ! 

(4) The present normally protected or interference- 

free contours of other stations to which ob¬ 
jectionable interference may be caused by 
operation of the station as proposed by 
your application. j 

(5) The interference-free contours of the stations in 

(4) above considering the interference re¬ 
sulting from the operation of the station as 
proposed by your application. 

See Engineering Report Attached. 

13 See Standards of Good Engineering Practice Concern¬ 
ing Standard Broadcast Stations, Section 1. 

14 Maps showing service contours shall exclude the areas 
which do not receive adequate service due to interfer¬ 
ence from electrical apparatus. All towns and cities 
having population in excess of those given in Table II 
of Section I of the Standards of Good Engineering 
Practice or other areas not receiving adequate service 
due to interference from electrical apparatus shall not 
be included in the tabulation of areas and populations 
within the service contours. The 1940 Census Minor 
Civil Division maps should be used in making popula¬ 
tion counts, subtracting any towns or cities not receiv¬ 
ing adequate service and where the contour cuts a 
minor division, assume uniform distribution of popu¬ 
lation within division to determine the population in- 
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eluded in the contours unless a more accurate count is 
made. 

• • • • 

129 ENGINEERING REPORT 


DUNKIRK BROADCASTING CORP. 
PROPOSED 

1410KC — 500W — U — DA(N) 
DUNKIRK, NEW YORK 


STATEMENT BY RUSSELL P. MAY 

130 ALLOCATION AND INTERFERENCE 

CONDITIONS 

No co-channel or adjacent channel interference will be 
caused to or received from any existing or proposed broad¬ 
cast station during the daytime hours of operation. The 
directional antenna system employed at night has been de¬ 
signed to prevent sky wave interference to all existing 
broadcast stations. Interference is considered to exist 
when the limit from the proposed operation to the exist¬ 
ing station exceeds one-half of the present limit, or RSS 
of the present limits, as calculated in accordance with the 
“Standards of Good Engineering Practice” and all effec¬ 
tive amendments thereto. Accordingly, it is possible to 
radiate at the critical angle a certain effective field 

131 at one mile before interference exists. This permis¬ 
sible radiation has been indicated on Fig. No. 5 by 

the broken line. The present limits, or RSS values, of all 
existing stations and pending applications operating or 
proposing to operate on 1410 kilocycles at night have been 
tabulated in Tables I and II. Included in the same tables 
are the limits due to the proposed Dunkirk operation. The 
limits due to the proposed Dunkirk operation have been 
calculated in accordance with the “Standards of Good En¬ 
gineering Practice”, all effective amendments, and the data 
attached as Figs. No. 4, 5, and 6 (to be found in Appendix 


i 
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II). The only exception is the nighttime limits to foreign 
stations which have been calculated in accordance with the 
North American Regional Broadcast Agreement (NARBA). 
The nighttime interference limit at Dunkirk is 8.25 mv/m. 
The aeronautical radio stations are shown on Fig. No. 3, 
and the one other known radio station, WALK, a municipal 
police radio station, is shown on Fig. No. 7. 

GROUND WAVE COVERAGE AND POPULATION 

The pertinent contours of the proposed operation have been 
computed, and a plot of these contours is attached as Figs. 
No. 7 and 8 in Appendix III. A uniform ground conduc¬ 
tivity of 5x10-14 emu was used which is in accordance with 
the ground conductivity map published by the Federal Com¬ 
munications Commission. The effective fields used to com¬ 
pute the contours for nighttime operation are as indicated 
in Fig. No. 4. Daytime computations are based upon 
132 a uniform effective field of 135 mv/m at one mile 
in the horizontal plane. 

The figures relative to the populations residing within the 
blanket contours were supplied by the applicant who 
counted the number of houses within the respective con¬ 
tours and multiplied by a factor of 3.5 Populations resid¬ 
ing within the other contours were computed on the basis 
of the 1940 census of the United States, using a Minor Civil 
Divisions Map to determine the distribution. When the 
contours divided a minor civil division the population 
within that division was assumed to be uniformly distrib¬ 
uted. Populations not receiving adequate service within 
the various contours have been subtracted in accordance 
with the “Standards of Good Engineering Practice”. All 
areas were measured with a planimeter and all water areas 
have been subtracted from the total. An alaysis of popu¬ 
lations and areas is presented in Table III. 

Respectfully submitted, 

/s/ Russell P. May 
Russell P. May 
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133 DUNKIRK BROADCASTING CORP. 


PROPOSED 

1410KC — 500W — U — DA(N) 
DUNKIRK, NEW YORK 



TABLE 1 

Limit Due to 


Present Limit 

Dunkirk Proposal 

Station 

(MV/M) 

(MV/M) 

KERN 

2.2 

.026 

KQV 

5.3 

1.51 

KRIG 

6.7 

.067 

KWYO 

7.0 

.132 

WALA 

3.0 

.270 

WING 

2.9 

1.04 

WKBH 

3.3 

.985 

WONS 

5.7 

1.69 

Delhart, Tex.* 

12.5 

.088 

Nashville, Tenn.* 

6.8 

.057 


•Pending Application. 

TABLE II 

Limit Dne to 

Dunkirk Proposal Percent 

Station Present Limit (MV/M) Increase in RSS 


CKMO 2.17 .056 

CMHB 7.09 .117 

XF.AS 6.38 .060 

XEBS 3.79 .034 

XECF 3.89 .032 


•Less than one-tenth of one percent. 
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134 DUNKIRK BROADCASTING CORP. 

PROPOSED 

1410KC — 500W — U — DA(N) 
DUNKIRK, NEW YORK 


TABLE HI 

Table of Population and Areas 


Contour 

Day Area Night Area 

Day 

Night 

(MV/M) 

(Sq. Mi.) (Sq. Mi.) Population 

Population 

500 


4 

18 

250 


35 

35 

25 


18,175 

18,341 

8.25* •• 

27.5 


20,710 

5 


28,903 

23,273 

4 # * 

64 


26,287 

2 


34,568 

27,758 

0.5* *• 

840 

54,941 



• Nighttime interference free contour. 

•• Normally protected nighttime contour. 

* M Daytime normally protected contour and Daytime in¬ 
terference free contour. 

• • • • 

157 Federal Communications Commission 
Aug 19 1947 Office of Secretary 
State of New York ) ss: 

County of Chautauqua ) 

Comes now Dunkirk Broadcasting Corporation, appli¬ 
cant for a construction permit for a new standard broad¬ 
cast station in Dunkirk, New York, and respectfully re¬ 
quests that said application be amended in the following 
respects: 

Section 23—Change the spelling of the County to, 

“Chautauqua”. 

“ 29—After “City or Town” insert, “Dunkirk”. 
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Delete Exhibit 4d, balance sheet of Gerald M. Dash as 
submitted with the application and substitute in lieu thereof 
the attached revised balance sheet also identified as Ex¬ 
hibit 4d. 

E xhi bit 5—Delete the statement of Alois A. Schmidt in¬ 
cluded therein and substitute in lieu thereof the revised 
statement of Mr. Schmidt attached hereto. 

Delete Exhibit 7 and insert in lieu thereof the revised 
Statement as to the proposed staff also identified as 
Exhibit 7. 

Respectfully submitted, 

DUNKIRK BROADCASTING CORPORATION 

By Alois A. Schmidt 

President 

* • * * 

162 Federal Communication Commission 

Nov 20 1947 Office of Secretary 

Mr. Thomas J. Slowie, Secretary 
Federal Communications Commission 
Washington 25, D. C. 

Dear Mr. Slowie: 

Reference is hereby made to the pending application of 
Dunkirk Broadcasting Corporation for a new standard 
broadcast station at Dunkirk, New York, requesting the 
use of 1410 kc with 500 watts of power, unlimited time 
employing a directional antenna, File No. BP-6241. 

Since this application was filed, the Commission has 
received notice that Radio Station CHLP at Montreal, 
Quebec, Canada expects to move to the frequency 1410 
kc with 1 kw of power, unlimited time. 

Accordingly, Mr. Russell May, Consulting Engineer for 
the Dunkirk Broadcasting Corporation, is revising the 
directional antenna proposal for Dunkirk to fully protect 
CHLP in Montreal. It is expected that this engineering 
amendment will be ready for filing within a period of ten 
days. 
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For this reason, it is respectfully requested that the 
Commission give no consideration at this time to the ap¬ 
plication in its present form and that it be held in the 
pending files for a period of ten days to enable ns to 
complete the filing of the proposed engineering amend¬ 
ment. 

Very truly yours, 

/s/ Charles F. Duvall 
Charles F. Duvall 

CFD/ceh 

November 26, 1947 

163 Dear Sir: 

Reference is made to a letter dated November 20, 1947, 
from your attorneys, Fisher, Way land, Duvall and South- 
mayd, advising that the directional antenna proposal in 
your application (File No. BP-6241) for a new Standard 
Broadcast station to be operated at Dunkirk, New York, 
with 500 watts power, unlimited time, employing direc¬ 
tional antenna nighttime on the frequency 1410 kilocycles, 
is to be amended in order to protect fully Radio Station 
CHLP, Montreal, Quebec, Canada, which is expected to 
change operation to 1410 kilocycles with 1000 watts power, 
unlimited time. 

Your application is accordingly being placed in the pend¬ 
ing files until receipt of the proposed engineering amend¬ 
ment. 

Very truly yours, 

T. J. Slowie 

Secretary 

CC: Fisher, Way land, Duvall and Southmayd 
902 Earle Building 
Washington, D. C. 

• • • • 
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168 ENGINEERING REPORT 


DUNKIRK BROADCASTING CORP. 
AMENDMENT OF PROPOSED 
1410KC — 500W — U — DA(N) 
DUNKIRK, NEW YORK 


STATEMENT BY RUSSELL P. MAY 

I, Russell P. May, am a consulting radio engineer with 
offices in Washington, D. C. This firm was employed by 
the Dunkirk Broadcasting Corporation, Dunkirk, New 
York, to select a regional frequency suitable for use at 
Dunkirk, New York, and to design a directional antenna 
system which would permit nighttime operation. The data 
pertinent to the frequency selected and to the directional 
antenna system was filed with the Commission in August 
of 1947, and the application was assigned File No. BP-6241. 
Shortly after the filing of this application the Canadian 
Government announced the assignment of CHLP (Mon¬ 
treal, Quebec) to the same channel. Consultation with 
the Commission’s Standard Broadcast Engineering Divi¬ 
sion, Allocation Section, revealed that the regulations 
concerning the protection of foreign stations were in a 
state of transition. It was recommended that the antenna 
system be re-designed so as to provide the Canadian sta¬ 
tion with the protections stated in the “Standards of Good 
Engineering Practice”, Amendment No. 321. The instant 
amendment presents all pertinent technical data in 
169 support of the new proposed directional antenna 
and an incidental slight change of the proposed 

site. 

PROPOSED FACILITIES 

The specifications for the directional, antenna system are 
presented in Appendix I, and the computations are at¬ 
tached in Appendix II. Fig. No. 1 (Appendix I) is a 
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Property Plan of the proposed site. This site is approxi¬ 
mately one-tenth of a mile removed from the old site. It 
is expected that this slight change in site will have a 
negligible affect on all data previously filed relative to the 
non-directional daytime operation of the proposed station. 
The new geographical coordinates are as specified in Ap¬ 
pendix I. Figs. No. 2 and 3 following the directional 
antenna computations (Appendix II) show the horizontal 
pattern which is proposed for nighttime operation, and 
Figs. No. 4, 5, 6, and 7 present the vertical radiation pat¬ 
terns in the pertinent directions as well as in the direc¬ 
tions of maximum and minimum radiation. Also indi¬ 
cated on the vertical radiation patterns are the critical 
angles as well as the permissible radiations. The permis¬ 
sible radiations are indicated by a broken line and in cases 
where no broken line is shown, the permissible radiation is 
beyond the limits of the scale used to plot the pattern. A 
summary of the nighttime limitations, existing and pro¬ 
posed, is presented in Table I and Table II. 

GROUND WAVE COVERAGE AND POPULATION 

The pertinent contours of the proposed operation 
170 have been computed and a plot of these contours is 
attached as Figs. No. 7 and 8 in Appendix II. A 
uniform ground conductivity of 5xl0~^ 4 emu was used 
which is in accordance with the ground conductivity map 
published by the Federal Communications Commission. 
The effective fields employed are as indicated on Figs. 
No. 2 and 3. 

Populations residing within the contours were computed 
on the basis of the 1940 Census of the United States, using 
a Minor Civil Divisions Map to determine the distribu¬ 
tion. When the contours divided a minor civil division, 
the population within that division was assumed to be 
uniformly distributed. Populations not receiving adequate 
service within the various contours have been subtracted 
in accordance with the “Standards of Good Engineering 
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Practice”. All areas were measured with a planimeter 
and all water areas have been subtracted from the total. 
An analysis of areas and populations is presented in Table 
III. 

Respectfully submitted, 

/s/ Russell P. May 
Russell P. May 

171 DUNKIRK BROADCASTING CORP. 
AMENDMENT OF PROPOSED 
1410KC — 500W — U — DA(N) 

TABLE I 

Nighttime Limitations 


Present Limit 

Limit Due to 
Dunkirk Proposal 

Station 

(MV/M) 

(MV/M) 

KERN 

2.2 

.040 

(Northern 

KQV Service Area) 

5.3 

2.14 

(Southern 

KQV Service Area) 

5.3 

2.02 

KRIG 

6.7 

.018 

KWYO 

7.0 

.146 

WALA 

3.0 

.190 

WING 

2.3 

.94 

WKBH 

3.3 

1.32 

WONS 

5.7 

.672 

WWSC* 

9.7 

1.64 

Nashville, Tenn.* 

6.8 

.635 

•Pending Applications. 

• 

* • • 
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198 DANIEL A. REED 

45th District New York 

Congress of the United States 
House of Representatives 
Washington, D. C. 

February 2, 1948 
Mr. Wayne Coy, Chairman 
Federal Communications Commission, 

New Post Office Building, 

Pennsylvania Avenue at 12th Street, 

Washington 25, D. C. 

Dear Mr. Coy: 

Two very fine young men from my home city, both of 
whom are former G-. I’s, are endeavoring to establish a 
radio station in the city of Dunkirk, New York. Their 
application code number is BP-6241, which was given to 
them August 6, 1947 by the Federal Communications 
Commission. 

According to the information I have received from my 
young friend, Alois A. Schmidt, President of the Dunkirk 
Broadcasting Corporation, they have been put back to 
number 21 on processing line number 2 in the engineer¬ 
ing department. Mr. Schmidt is anxious to know why 
the processing of their application has been delayed. I 
understand that they had to amend their engineering re¬ 
port concerning the sky pattern so as not to interfere with 
the new radio station at Montreal, Canada, which was given 
1410KC, the same frequency the Dunkirk Broadcasting 
Corporation is applying for. 

In November, 1947 the Dunkirk Broadcasting Corp. 
was number 2 on the processing line No. 2 and made 
their amendment on November 28th with the corrections. 

Dunkirk is about half way between Buffalo, New York 
and Erie, Pennsylvania. I am sure that a radio station 
in Dunkirk, N. Y., a city that is rapidly becoming not only 
nationally but internationally known, would serve a very 
large area to great advantage. 
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Immediate and favorable action on the application of 
the Dunkirk Broadcasting Corp. will be greatly apre- 
ciated. 

Yours sincerely, 

/s/ Daniel A. Reed. 

Daniel A. Reed. 

199 February 5, 1948 

Honorable Daniel A. Reed 
House of Representatives 
Washington 25, D. C. 

Dear Congressman Reed: 

This will acknowledge your letter of February 2, 1948, 
endorsing the application of Dunkirk Broadcasting Cor¬ 
poration for a new standard broadcast station in Dunkirk, 
New York. 

This application (File No. BP-6241) was filed on July 
30, 1947, and amended on December 1, 1947, with respect 
to the directional antenna specifications in order to af¬ 
ford protection to a new Canadian station. At present 
the application is 17th in line of those applications on 
processing line No. 2 awaiting examination by the Com¬ 
mission’s Engineering Department. The circumstance that 
it is now lower in the line than at some earlier date is 
explained by the fact that the processing procedure which 
is fully described in Section 1.373 of the Commission’s 
Rules, provides that applications removed from the hear¬ 
ing docket shall be restored to their proper place in line 
according to file numbers and that any applications for 
modification of construction permits filed at the direction 
of the Commission will go to the top of the line. Thus, 
the removal of an application with a lower file number 
from the hearing docket, or the filing of an application for 
modification of permit of certain types would result in 
the subject application’s falling back in line. Because 
of staff limitations and the heavy workload in the Com 
mission, it is impossible to estimate any date for action 
on the application of Dunkirk Broadcasting Corporation, 
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but you may be assured that such action will be taken as 
soon as circumstances permit. 

Your letter of endorsement will be associated with the 
application file of Dunkirk Broadcasting Corporation. 

Sincerely yours, 

Wayne Coy 

Chairman 

200 Before the 

Federal Communications Commission 
Washington, D. C. 

In re Applications of 

DUNKIRK BROADCASTING CORPORATION 
Dunkirk, New York 
AIRWAVES INCORPORATED 
Jamestown, New York 
WJOC 

For Construction Permits 
Docket No. 9104 
File No. BP-6241 
Docket No. 9105 
File No. BP-6822 

i 

ORDER 

At a session of the Federal Communications Commis¬ 
sion, held at its offices in Washington, D. C., on the 29th 
day of July, 1948; 

The Commission having under consideration the appli- j 
cations of Dunkirk Broadcasting Corporation requesting 
a permit to construct a new standard broadcast station in 
Dunkirk, New York to operate on the frequency 1410 kc, 
with 500 w power, unlimited time and of Airwaves In¬ 
corporated requesting a permit to change the facilities of \ 
Station WJOC Jamestown, New York from 1470 kc, 1 kw 
power, daytime only to 1410 kc, 1 kw power, unlimited j 
time. 
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IT IS ORDERED, That, pursuant to Section 309(a) of 
the Communications Act of 1934, as amended, the said ap¬ 
plications BE, AND THEY ARE HEREBY, DESIG¬ 
NATED FOR HEARING IN A CONSOLIDATED PRO¬ 
CEEDING at a time and place to be designated by sub¬ 
sequent order of the Commission, upon the following is¬ 
sues: 

1. To determine the legal, technical, financial, and other 
qualifications of the applicant corporations their officers, 
directors and stockholders to construct and operate the 
proposed station and Station WJOC as proposed. 

2. To determine the areas and populations which may 
be expected to gain or lose primary service from the oper¬ 
ation of the proposed station and of Station WJOC as 
proposed and the character of other broadcast service 
available to those areas and populations. 

3. To determine the type and character of program 
service proposed to be rendered and whether it would meet 
the requirements of the populations and areas proposed 
to be served. 

4. To determine whether the operation of the proposed 
station and of Station WJOC as proposed -would involve 
objectionable interference with any existing broadcast sta¬ 
tions and, if so, the nature and extent thereof, the areas 
and populations affected thereby, and the availability of 
other broadcast service to such areas and popula¬ 
tions. 

201 5. To determine whether the operation of the 

proposed station and of Station WJOC as proposed 
would involve objectionable interference each with the 
other or with the services proposed in the pending appli¬ 
cations of Times Publishing Company (File No. BP-3773), 
Erie Broadcasting Company (File No. BP-5469), and/or 
Community Broadcasting Company (File No. BP-5562) 
or in any other pending applications for broadcast facili¬ 
ties and, if so, the nature and extent thereof, the areas 
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and populations affected thereby, and the availability of 
other broadcast service to such areas and populations. 

6. To determine whether the installation and opera¬ 
tion of the proposed station and of Station WJOC as pro¬ 
posed would be in compliance with the Commission’s Rules 
and Standards of Good Engineering Practice Concerning 
Standard Broadcast Stations. 

7. To determine on a comparative basis which, if either 
of the applications in this consolidated proceeding should 
be granted. 

FEDERAL COMMUNICATIONS COMMISSION 

/s/ T. J. Slowie 
T. J. Slowie 

Secretary 

* • * • 

215 Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

In re Applications of: 

DUNKIRK BROADCASTING CORPORATION 
Dunkirk, New York 
AIR WAVES, INCORPORATED 
Jamestown, New York 
For Construction Permit 
Docket No. 9104 
File No. BP-6241 
Docket No. 9105 
File No. BP-6822 

NOTICE OF HEARING DATE 

The Commission on September 28, 1948 adopted a hear¬ 
ing calendar scheduling the above-entitled matters for 
hearing to begin on May 2, 1949, at Washington, D. C. 
FEDERAL COMMUNICATIONS COMMISSION 

/s/ T. J. Slowie. 

T. J. Slowie, 

Secretary. 


Dated October 12,1948 
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216 Nov 9 8:36 AM 1948 
WU T202 PD GOVT 

DUNKIRK NY NOV 8 1948 448P 
CHAIRMAN WAYNE CO, FEDERAL COMMUNICA¬ 
TIONS COMMISSION I RESPECTFULLY ASK FOR 
AN EARLY DATE FOR AN ORAL HEARING IN REF¬ 
ERENCE TO B.P. 6241 DOCKET NO 9104 DUNKIRK 
BROADCASTING CORPORATION OF DUNKIRK NY 
MAY I BE HEARD MONDAY NOVEMBER 15TH ON 
ABOVE APPLICATION PLEASE WIRE ME 761 CEN¬ 
TRAL AVENUE DUNKIRK NY 
DANIEL A REED MC 

542P 

B.P. 6241 NO 810415 761. 

Received General Counsel Nov 9 1948 Law Department 

217 November 10, 1948 

In reply refer to 6022 

Honorable Daniel A. Reed 
Member of Congress 
721 Central Avenue 
Dunkirk, New York 
Dear Congressman Reed: 

Reference is made to my wire of this date regarding 
your request of November 8th concerning the applica¬ 
tion of Dunkirk Broadcasting Corporation (File No. BP- 
6241). In view of our procedural requirements and the 
rights of the other parties in the proceeding in which 
the Dunkirk application is involved, it would, of course, 
be impossible to schedule a formal hearing on the Dunkirk 
application on November 15, 1948, or for that matter on 
any date proximate thereto. However, as I stated in my 
wire, arrangements can be made for you to discuss the 
Dunkirk application in general, including the possibility 
of an advancement of the hearing date, with Commission 
representatives on November 15th or on any other day 
that might suit your convenience. I regret that I will be 
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o'nt of the city on November 15th and unable to discuss 
the matter with yon personally. 

The application of Dunkirk Broadcasting Corporation is 
currently scheduled to be heard on May 2, 1949, in a con¬ 
solidated proceeding with an application for similar facili¬ 
ties filed by Radio Station WJOC, Jamestown, New York. 
Station WING of Dayton, Ohio, has been made a party in- 
tervenor in the proceeding. In so far as possible, hearing 
dates on applications are determined by the date of filing 
of the applications involved. The fact that there are a 
large number of applications awaiting hearing, which were 
filed prior to that of the Dunkirk application, accounts for 
the late hearing date of May 2nd. 

If I can furnish you with any additional information 
concerning this matter or can assist you in any other man¬ 
ner, I shall be pleased to do so. 

Sincerely yours, 

Wayne Coy 

Chairman 

218 FEDERAL COMMUNICATIONS COMMISSION 

LAW S&E 

NOVEMBER 10,1948 
HONORABLE DANIEL A. REED 
MEMBER OF CONGRESS 
761 CENTRAL AVENUE 
DUNKIRK, NEW YORK 

REURTEL NOVEMBER 8, 1948, IMPOSSIBLE TO 
SCHEDULE FORMAL HEARING ON APPLICATION 
OF DUNKIRK BROADCASTING CORPORATION NO¬ 
VEMBER 15. IF YOU DESIRE, ARRANGEMENTS 
CAN BE MADE FOR AN INFORMAL DISCUSSION 
WITH A MEMBER OF THE COMMISSION AND 
STAFF ON THAT DATE. PLEASE ADVISE. LET¬ 
TER FOLLOWS. 

WAYNE COY, CHAIRMAN 
FEDERAL COMMUNICATIONS COMMISSION 
EFK :mzt/Law 

Time Filed: 11-10-48—1:30 PM 
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219 Received General Counsel 
Nov 12 1948 Law Department 

WU S001DL PD 

DUNKIRK NY NOV 11 906A 
WAYNE COY, CHAIRMAN FEDERAL 
COMMUNICATIONS COMMISSION 
I HAVE HAD TO CHANGE MY PLANS PERIOD CON¬ 
STITUENT WILL CALL NOVEMBER 29TH RELA¬ 
TIVE DUNKIRK BROADCASTING CORPORATION 

DANIEL A REED MC 
1002A.. 

220 Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 

FCC 48M-715 
In re Applications of 

DUNKIRK BROADCASTING CORPORATION 
Dunkirk, New York 

AIR WAVES, INCORPORATED (WJOC) 
Jamestown, New York 
For Construction Permits 
Docket No. 9104 
File No. BP-6241 
Docket No. 9105 
File No. BP-6822 

ORDER 

The Commission having under consideration a petition 
filed November 24, 1948, by Air Waves, Incorporated 
(WJOC), Jamestown, New York, requesting leave to amend 
its above-entitled application for construction permit so 
as to specify the frequency 1340 kc with 250 watts power 
in lieu of 1410 kc with 1 kw power; and to change Sections 
I, III, V-A and V-G of the application to reflect these 
changes and engineering information incidental thereto; 
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as more particularly appears from the amendment filed 
simultaneously with the petition; and for removal of the 
application, as amended, from the hearing docket; 

IT IS ORDERED, This 3rd day of December, 1948, that 
the petition BE, AND IT IS HEREBY, GRANTED; that 
the amendment filed simultaneously with the petition BE, 
AND IT IS HEREBY, ACCEPTED; and that the above- 
entitled applications BE, AND THEY ARE HEREBY, 
REMOVED FROM THE HEARING DOCKET. 

FEDERAL COMMUNICATIONS COMMISSION, 

Edward M. Webster, Commissioner. 

T. J. Slowie, 

Secretary. 

* • * * 

227 EXCERPT FROM 

MINUTES OF THE 

FEDERAL COMMUNICATIONS COMMISSION 

Minute #532-A-48 
Commission Meeting 
(Broadcast Non-Hearing Matters) 
December 15, 1948 
3:00 P.M. 

PRESENT: Commissioners Coy, Chairman; Walker, 
Webster, Jones and Hennock. 

At a session of the Federal Communications Commission 
held at its offices in Washington, D. C. this date, the 
above-named Commissioners being present, the Commis¬ 
sion took the following action on Broadcast Non-Hearing 
Matters, all action being by unanimous vote except as 
otherwise indicated: 

Agenda Docket 

Item No. No. File No. Applicant Call Letters 
10. 9104 BP-6241 Dunkirk Broadcast- NEW 

ing Corporation, 

Dunkirk, New York 

Granted application for construction permit for new 
standard broadcast station, 1410 kc, 500 w, unlim- 




ited time, using a directional antenna at night, sub¬ 
ject to the following conditions: (1) Approval of 
the transmitter site and antenna system by CAA; 
(2) That field measuring equipment shall be avail¬ 
able at all times, and after commencement of opera¬ 
tion, field intensity at each of the monitoring points 
shall be measured at least once every seven days 
and an appropriate record kept of all measurements 
so made; and (3) that, to insure maintenance of 
radiated fields within the tolerances permitted in the 
grant, a properly designed phase monitor shall be 
installed in the transmitter room as a means of con¬ 
tinuously and correctly indicating the amplitude and 
phase of currents in the several elements of the di¬ 
rectional antenna system. 

228 File No. BP-6241 

Call letters WFCB 

UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 
REGULAR BROADCAST STATION CONSTRUCTION 

PERMIT 

Subject to the provisions of the Communications Act of 
1934, subsequent acts, and treaties, and all regulations here¬ 
tofore or hereafter made thereunder, and further subject 
to the conditions set forth in this permit, authority is 
hereby granted to DUNKIRK BROADCASTING COR¬ 
PORATION to construct a radio transmitting station lo¬ 
cated and described as follows: 

1. Location of transmitter: State New York County 
Chautauqua City or town 1.6 miles SSW from Dunkirk 
Street and number On Willow Road W. Latitude: Degrees 
42 , minutes 27 , seconds 51 W. Longitude: Degrees 79 , 
minutes 21, seconds 21. 

2. Location of main studio: State New York County 
Chautauqua City or town Dunkirk Street and number To 
be determined. 

' 3. Description of transmitting apparatus: 





GATES RADIO COMPANY, Type BC-lE, Broadcasting 
Transmitter. Direct Crystal Control. Last radio stage: 
two 500-watt vacuum tubes for high level modulation. Max¬ 
imum rated carrier power output 1 kilowatt. 

Towers to be painted and lighted in accordance with the 
attached specifications. 

Power to be determined by the direct method (Sec. 
3A1). 

229 4. The frequency, operating power, and hours of 

operation will be as follows: ] 

(a) Frequency 1410 kilocycles. • Employing directional j 
antenna night. Specifications for directional antenna at¬ 
tached. 

(b) Power (1) Night 500 watts * 

(2) Day 500 watts •• The authority herein 
granted is subject to the following conditions: (See at- j 
tached sheet) 

(c) Hours of operation: Unlimited. 

•• Average hours of local sunrise and sunset: ! 

Dec. 7:45 am to 4:45 pm; Jan. 7:45 am to 5:15 pm; 
Feb. 7:15 am to 5:45 pm; Mar. 6:30 am to 6:30 pm; 
Apr. 5:45 am to 7:00 pm; May 5:00 am to 7:30 pm; 
June 4:45 am to 8:00 pm; July 4:45 am to 8:00 pm; j 
Aug. 5:15 am to 7:15 pm; Sept. 6:00 am to 6:30 pm; j 
Oct. 6:30 am to 5:30 pm; Nov. 7:15 am to 5:00 pm; \ 
Eastern Standard Time. 

5. Date of required commencement of construction By 
February 15,1949. 

6. Date of required completion of construction August 
15,1949. 

7. (a) Upon the completion of construction in exact ac- J 
cord with this permit, and provided the Commission and ! 
the Inspector of Kadio are notified two days in advance, 
the permittee is authorized— 

(1) To conduct equipment tests between 1 
ajtn. and 6 a.m„, local standard time,j 
for a period not to exceed 10 days, on| 


the frequency and with the power 
herein specified. 

( b ) Upon the completion of equipment tests, and pro¬ 
vided an application for radio broadcasting sta¬ 
tion license has been filed with the Commission, 
showing the transmitter to be in satisfactory 
operating condition; and provided further, that 
the Commission and Inspector of Radio are noti¬ 
fied two days in advance, the permittee is au¬ 
thorized— 

(1) To conduct broadcast program tests for 
a period not to exceed 30 days, on the 
frequency, with the power, and during 
the hours of operation herein specified. 

( c ) The authority herein contained to conduct tests 
shall not be construed as a radio broadcasting sta¬ 
tion license, but only to make tests incident and 
necessary to proper construction of the station, 
and the Commission reserves the right to cancel 
or modify such authority. 

8. This permit shall be automatically forfeited if the 
station is not ready for operation within the time specified 
or within such further time as the Commission may allow, 
unless completion of the station is prevented by causes not 
under permittee’s control. 

Dated this 15th day of December , 1948. 

[seal] 

By direction of the 

FEDERAL COMMUNICATIONS COMMISSION, 

T. J. Slowie 

Secretary 

• i • • 

234 December 17, 1948 

In reply refer to 6031 

Civil Aeronautics Administration 
Department of Commerce 
Washington 25, D. C. 


— 


■ 


Attention: 
Subject: 


Gentlemen: 

The subject applicant, whose mailing address is 211 
Fra nklin Ave., Dunkirk, New York, proposes to construct 
a 3 element directional array, consisting of three 196 foot 
towers, overall height above ground of 199 feet and 829 
feet above mean sea level. 

The proposed site is located 1.6 miles S. SW. of Dunkirk 
on Willow Road, Dunkirk, New York. The geographical 
coordinates are given as 

North Latitude: 42° 27' 51" 

West Longitude: 79° 21' 21" 
as shown on the attached Section Y-G and associated ex¬ 
hibits. 

It is requested that you expedite your investigation of 
this proposed construction in any manner consistent with 
your policies and advise the Commission regarding the 
type of obstruction markings the applicant shall be re¬ 
quired to install pursuant to Section 303 (q) of the Com¬ 
munications Act of 1934, as amended. 

Please return the attached reference material, other 
than Form V-G (Antenna), with your reply. 

Very truly yours, 

T. J. Slowie 

Secretary 

235 DEPARTMENT OF COMMERCE 

CIVIL AERONAUTICS ADMINISTRATION 
Washington 25 

January 13, 1949 

The Secretary 

Federal Communications Commission 


Chief, Aids and Hazards A-59 

New Radio Station 

Dunkirk Broadcasting Corporation 

Type of Facilities: AM 

File No. BP-6241 

Dunkirk, New York 
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Washington, D C. 

Kef erence: 6031 

Subject: New Radio Station 

DUNKIRK, NEW YORK 
File No. BP-6241 

Dunkirk Broadcasting Corporation 

Dear Sir: 

The Administration will interpose no objection to antenna 
construction described in your letter of December 17, 1948 
provided each tower is marked in accordance with FCC 
Specification “A-3-a”. Red temporary warning lights 
should be displayed on top of the construction after it has 
reached a height of 150 feet above ground. It is further 
recommended that the permanent obstruction lighting be 
controlled by a light sensitive control device. 

The reference material, other than Forms V-G, is re¬ 
turned herewith as requested. 

Very truly yours, 

William Burko 
H. W. Howard 

Chief, Airways Engineering Division 

• • • • 

237 FEDERAL COMMUNICATION COMMISSION 

Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

In re Application of 

DUNKIRK BROADCASTING CORPORATION 
Dunkirk, New York 
File No. BP-6241 

APPLICATION FOR REHEARING 

Roy L. Albertson, licensee of Station WBNY, Buffalo, 
New York, under Section 405 of the Communications Act 
and Rule 1.390, applies for rehearing or reconsideration 
of the Commission’s action of December 15, 1948, an- 
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nounced December 16, 1948, granting the application of 
Dunkirk Broadcasting Corporation to establish a new radio 
broadcasting station to be operated on the frequency of 
1410 kc., 500 watts, unlimited time (DA-N), at Dunkirk, 
New York, and in support thereof shows: 

1. Boy L. Albertson is the licensee of and operates radio 
broadcasting station WBNY at Buffalo, New York, on 1400 
kc., with 250 watts power, unlimited time. 

2. The operation of the proposed station of Dunkirk 
Broadcasting Corporation, as authorized by the Commis¬ 
sion, will produce interference to the service of 

238 WBNY within its established service area. At¬ 
tached hereto and made a part hereof is an affidavit 
of petitioner’s consulting engineer which shows the nature 
of this interference. 

WHEREFORE, it is respectfully requested that the 
Commission’s grant of December 15, announced December 
16, 1948, be set aside; that the application of Dunkirk 
Broadcasting Corporation be designated for hearing; and 
that the petitioner be made a party to the proceedings; 
or that this petition be set for oral argument before the 
Commission en banc. 

I 

Respectfully submitted, 

Roy L. Albertson, 

Licensee of Station WBNY 
By: Haley, McKenna & Wilkinson 
/s/ Andrew Gr. Haley 
Andrew Gr. Haley 
/s/ James A. McKenna, Jr. 

James A. McKenna, Jr. 

/s/ Vernon L. Wilkinson 
Vernon L. Wilkinson 
Eds Attorneys 
Second Floor, 

Duryea Building 
1101 Conecticut Avenue, 

N. W. 

Washington, D. C. 

January 5,1949. 
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240 Federal Communications Commission 

Jan 5 1949 Office of Secretary 

WILLIAM L. FOSS, INC. 
Electronic Consultants 
927 15th Street, N. W. 
Washington, D. C. 


Republic 3883 

January 5,1949 

This engineering affidavit supports the petition of WBNY 
Buffalo, New York objecting to the recent grant of a 
construction permit to the Dunkirk Broadcasting Corpo¬ 
ration, Dunkirk, New York F. C. C. File No. BP-6241. 

WBNY presently operates on 1400 KC with 250 watts 
of power unlimited time and employing a non-directional 
antenna. The Dunkirk Broadcasting Corporation was 
granted a construction permit for a new station on 1410 
Kc/s with 500 watts of power unlimited time and employ¬ 
ing a directional antenna for night use and a non-direc¬ 
tional antenna for day time use. 

The Dunkirk Broadcasting Corporation operation will 
cause objectionable interference within the WBNY day 
time normally protected contour on .5 mv/m. Further 
objectionable interference will be caused within the .5 mv/m 
normally protected contour of the Dunkirk operation by 
WBNY. 

/s/ John A. Moffet 
John A. Moffet 

DISTRICT OF COLUMBIA: SS 

JOHN A. MOFFET being first duly sworn upon his oath 
deposes and says that he is a qualified consulting radio 
engineer employed by William L. Foss, Inc., that a state¬ 
ment as to his qualifications is on file at the Federal Com¬ 
munications Commission, that the foregoing attached state¬ 
ment and the facts stated therein were prepared under his 
supervision and are true of his knowledge except as to such 
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statements therein made upon information and belief, and 
that as to such statements, he believes them to be true. 

. /s/ John A. Moffet 

Subscribed and sworn to before me this 5th day of 
January 1949. 

/s/ Gretchen Huff 
Notary Public 

My Commission Expires Apr. 30, 1951. 
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245 Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 

In re Application of: 

DUNKIRK BROADCASTING- CORPORATION 
DUNKIRK, NEW YORK 
For Construction Permit 
Docket No. 9104 
File No. BP-6241 

i Filed Jan. 25, 1949 

Op-position to Petition for Rehearing 

Comes now Dunkirk Broadcasting Corporation, per¬ 
mittee of standard broadcast Station WFCB, Dunkirk, 
New York, and files herewith its opposition to the petition 
of Roy L. Albertson, licensee of Radio Station WBNY, 
Buffalo, New York, for rehearing of the above-entitled 
matter. In support of this opposition it is respectfully 
shown that: 

1. On July 30, 1947 Dunkirk Broadcasting Corporation 
filed its application for a new standard broadcast station 
in Dunkirk, New York, requesting the use of the frequency 
1410kc, with 500 Watts of power, unlimited time, DA-N. 
Almost a year thereafter, on June 15, 1948, Radio Station 
WJOC, Jamestown, New York, filed application BP-6822 
for a change in frequency to 1410kc, thereby creating an 
engineering conflict with the Dunkirk proposal. Accord¬ 
ingly, on July 29, 1948 the Commission designated both 
applications for consolidated hearing. However, on De¬ 
cember 3, 1948 WJOC was given leave to amend its appli¬ 
cation to specify a different frequency (1340kc) and the 
Dunkirk application was thereupon removed from the 
hearing docket. On December 15, 1948 the Dunkirk appli¬ 
cation was granted by the Commission and announcement 
of the grant made the following day. 

2. On January 5,1949 (the twentieth day after the Dun¬ 
kirk grant was released) the licensee of Radio Station 
WBNY, Buffalo, New York, which operates on the fre- 
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quency 1400kc, with 250 Watts of power, unlimited time, 
filed a petition for rehearing of the Dunkirk grant. 

3. It is important to note that during the entire period 
of almost a year and a half, during which the Dunkirk 
application was pending, no objection or protest of aruy 
kind was made to the Commission by WBNY. However, 
Mr. Albertson sat back and waited until the last day of the 
protest period, after the application had been 
246 granted, to make his position known to the Com¬ 
mission; yet he had the following numerous oppor¬ 
tunities and failed to do so at any time during the pro¬ 
ceedings : 

A. 7/30/47-7/29/48 — When the application was on 
the engineering processing line awaiting action by the 
Commission, a request for designation for hearing could 
have been filed; 

B. 8/6/48 - 8/21/48 — During the fifteen day period fol¬ 
lowing publication of the notice of hearing in the Federal 
Register (Volume 13, Number 153) a petition for inter¬ 
vention could have been filed pursuant to Rule 1.388 of 
the Commission; 

C. 11/24/48-12/3/48 — During the pendency of the 
WJOC petition for leave to amend, a request could have 
been filed to keep the Dunkirk application on the hearing 
docket or opposition made before the Motions Commis¬ 
sioner to the removal of the application from the hearing 
docket; 

D. 12/3/48-12/15/48 — After the application was re¬ 
moved from the hearing docket and before action was taken 
by the Commission, a protest could have been filed. 

3. The WBNY Petition for Rehearing states it is filed 
in accordance with Rule 1.390 of the Commission. Sub- 
Section (c) of this Rule provides in part as follows: 

“. . . such petition must be accompanied by an affidavit 
of a qualified radio engineer which shall show either by 
reference to the Commission’s Standards of Good Engi¬ 
neering Practice or to actual measurements made in accord¬ 
ance with the methods prescribed by the Commission’s 
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Standards of Good Engineering Practice that electrical in¬ 
terference will be caused to the station within its nor¬ 
mally protected contour.” 

The affidavit of John A. Moffett, consulting engineer, at¬ 
tached to the petition merely states: 

“The Dunkirk Broadcasting Corporation operation will 
cause objectionable interference within the WBNY day¬ 
time normally protected contour on .5 mv/m.” 

No reference is made to the Commission’s Standards of 
Good Engineering Practice or to actual measurements 
made in accordance with the Standards. No basis whatso¬ 
ever has been given by the engineer for his conclusion. 
Therefore, petitioner has failed to meet the requirements 
of the Commission’s Rule and should not be consid¬ 
ered. 

247 4. On December 13, 1948 the Commission granted 

the application of Erie Broadcasting Company (File 
No. BP-5469, Docket No. 8009, 4 RR 603) for a new stand¬ 
ard broadcast station in Erie, Pennsylvania, on 1400kc, 
with 250 Watts of power, unlimited time. The record in 
this proceeding showed that WBNY in Buffalo would re¬ 
ceive interference from the proposed Erie operation in an 
area of 119 square miles with a population of 9,935 within 
the WBNY 0.5 mv/m contour. The Commission concluded 
that public interest would be served by granting the Erie 
application irrespective of the areas and population that 
would lose service from WBNY in Buffalo. It should be 
pointed out here that WBNY at no time objected to the 
interference it would receive from a proposed Erie station 
on 1400kc. The station was not named as a party to the 
proceeding, it did not become an intervenor upon petition 
to the Commission, nor did it file a Petition for Rehearing 
after the decision was made. 

5. The co-channel interference that WBNY will receive 
from the Erie station is important in regard to the subject 
petition. The attached engineering data, prepared by Rus¬ 
sell P. May, consulting engineer, shows that the area of 



37 


adjacent chamiel interference from the proposed Dunkirk 
operation to WBNY falls entirely within the interference 
area from the Erie operation to WBNY. Thus, WBNY 
cannot now claim to serve that area lost by the Dunkirk 
operation; that area has already been lost to WBNY be¬ 
cause of the Erie grant made by the Commission irrespec¬ 
tive of the interference caused to WBNY. For that reason, 
WBNY cannot claim that it has been injured in any way 
by the Dunkirk grant, nor can it contend that this grant 
results in an indirect modification of the WBNY license. 
Rule 1.390 of the Commission provides that “where an 
application has been granted without a hearing, any per¬ 
son aggrieved or whose interests would be adversely af¬ 
fected thereby may file a petition for reconsideration of 
such action”. As shown above, the interests of WBNY 
have not been adversely affected by the Dunkirk grant. 
Therefore, under the provisions of this Rule petitioner is 
not entitled to consideration and the petition should be 
denied. WBNY’s protest should have been directed at 
the Erie proposal, the one that results in a far larger in¬ 
terference area, but as stated before, WBNY failed to 
present its position in the matter to the Commission dur¬ 
ing the pendency of the Erie application for 1400kc. 

6. The granting of the WBNY petition for a hearing 
would only delay the construction of Radio Station WFCB 
in Dunkirk, New York, a city with a population of over 
17,000 persons (U. S. Census 1940) where there is 
248 no radio station at the present time. Setting the 
application down for hearing will deprive 54,941 per¬ 
sons of a new daytime service and 24,477 persons of a new 
nighttime service for many months. The Dunkirk Broad¬ 
casting Corporation is ready and anxious to furnish this 
service to this large population and should not be pre¬ 
cluded from doing so by an unwarranted complaint, such 
as filed by WBNY, which fails completely to show any 
injury by the proposed operation. 
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7. For the reasons given above and as shown by the 
engineering statement attached hereto, WBNY has failed 
to show objectionable interference and state a cause of 
action, and thus is not entitled to a hearing and the peti¬ 
tion should be denied. As stated in the case of WJR, The 
Goodwill Station, Inc. v. FCC, decided by the U. S. Court 
of Appeals for the District of Columbia (4 RR 2061): 

“If the allegations of the petition, assuming their truth, 
do not ‘show’ objectionable interference to the outstand¬ 
ing license within its protected contour their truth is im¬ 
material since not even on the face of the allegations will 
there be an indirect modification of the outstanding license 
within the meaning of the decision of the Supreme Court 
in the KOA case; hence there will be no need of a hear¬ 
ing under the KOA decision on the issue whether or not the 
public interest requires such a modification.” 

8. However, if the Commission feels impelled under 
the WJR decision to give petitioner an opportunity to 
show he does have a cause of action, we submit that oral 
argument on the petition will serve this purpose and only 
that part of petitioner’s request should be granted. If this 
is done, it is urged that the oral argument be scheduled 
promptly so that if the Commission determines thereafter 
a hearing is unnecessary, the permittee can proceed with¬ 
out undue delay to construct its station in Dunkirk. 

WHEREFORE, the premises considered, it is requested 
that the WBNY Petition for Rehearing be denied; or if it 
is deemed necessary to give further consideration to the 
matter that only the alternative request for oral argu¬ 
ment on the petition be granted. 

Respectfully submitted, 

DUNKIRK BROADCASTING 
CORPORATION 
Fisher, Wayland, Duvall and 
Southmayd, 

Its Attorneys. 

• * • • 
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250 RUSSELL P. MAY 
Consulting Radio Engineer 

Washington 4, D. C. 

ENGINEERING STATEMENT BY RUSSELL P. MAY 
ON INTERFERENCE TO RADIO STATION WBNY, 

BUFFALO, N. Y. 

I, Russell P. May, am a qualified consulting radio engineer 
and am employed by the Dunkirk Broadcasting Corpora¬ 
tion, Dunkirk, New York, to prepare the following engi¬ 
neering statement and exhibit. 

On December 16, 1948, the Federal Communications 
Commission granted the Dunkirk Broadcasting Corpora¬ 
tion a construction permit for a new broadcast station to 
be operated at Dunkirk, New York, on 1410 kilocycles, 500 
watts, unlimited time (DA-N). As a result thereof, Radio 
Station WBNY, operating on 1400 kilocycles (10 kilocycles 
adjacent) 250 watts, unlimited time, petitioned the Com¬ 
mission for re-hearing on the basis that the operation of 
the Dunkirk facility would cause interference within the 
WBNY 0.5 MV/M normally protected contour during day¬ 
time operation. 

The Erie Broadcasting Company, Erie, Pa., was granted 
a construction permit to operate in this city on 1400 kilo¬ 
cycles at 250 watts, unlimited time, as a result of a hearing 
held November 3rd to 5th 1947. In the Commission’s find¬ 
ings it was clearly brought out that the Erie operation 
would cause interference to WBNY along the south shore 
of Lake Erie, northeast of Dunkirk, to the extent of 119 
square miles and embracing a population of 9,935 persons. 
An exhibit illustrating this area of interference forms a 
part of the record of the hearing. It appears that in the 
preparation of this exhibit the db method, universally in 
use at that time, was employed to locate the contours. 

251 Subsequently the F. C. C. has approved a new and 
generally more accurate method of computing con¬ 
tours which is known as the Kirke method. This method 
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was employed in the preparation of the attached exhibit 
which shows the 0.5 MV/M contour of WBNY, using an 
antenna efficiency of 85 MV/M. Also shown are the com¬ 
puted 0.5 MV/M contours of the Dunkirk operation, having 
an efficiency of 135 MV/M and the 25 microvolt per meter 
contour of the Erie operation, with an antenna efficiency 
of 95 MV/M as specified in the application and granted by 
the F. C. C. 

The conductivities used in the determination of the fore¬ 
going contours are those shown on the F. C. C. Conductivity 
Map of the United States and Canada, namely: 

From Erie toward Dunkirk 5 x 10“ 14 e. m. u. 

” Buffalo toward Dunkirk 5 x 10“ 14 e. m. u. over the 

City of Buffalo 

” ” 99 ” 10 x 10“ 14 e.m.u. over Lake 

Erie 

99 99 91 19 5 x 10“ 14 e.m.u. in area of 

interference in 
question 

” Dunkirk toward area 

of interference 10 x 10~ 14 e.m.u. over Lake 

Erie 

99 99 99 99 5 x 10~ 14 e.m.u. overland 

The shaded area showing the daytime interference due 
to Erie includes the area inside of WBNY’s 0.5 MV/M con¬ 
tour and the contour where the signal strength of the Erie 
operation is one-twentieth that of WBNY, which ratio is 
defined by the F. C. C. for stations operating on the same 
frequency. 

Daytime interference due to stations operating 10 kilo¬ 
cycles apart is defined by the F. C. C. as the area lying in¬ 
side of the 0.5 MV/M contour of the existing station and 
the contour where the signal ratios are equal. The area 
inside of the WBNY 0.5 MV/M contour and the contour 
where this ratio exists is also shown on the exhibit. This 
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area falls entirely within the area of interference due to 
the existing Erie operation and therefore no interfemece 
will be caused to WBNY due to the Dunkirk opera- 
252 tion. The word “existing” is used here due to the 
fact that a construction permit has been issued for 
the Erie operation and although the station is not yet op¬ 
erating, it is mandatory that it be treated as though it 
were an existing station. 

Attention is directed to the fact that the areas shown in 
the attached exhibit are considerably less than those shown 
in the hearing exhibit due to the use of the Kirke method of 
computing the contours, which method provides a more 
realistic picture. Again we wish to point out that the 
interference to 9,935 persons was acceptable to the Com¬ 
mission in granting the Erie application and in our exami¬ 
nation of the dockets of this hearing there is no evidence 
of any objections on the part of WBNY either at the hear¬ 
ing or after the grant was made. 

In conclusion, all things considered, there is no engineer¬ 
ing basis within the concepts of the F. C. C. Rules and 
Regulations and Standards of Good Engineering Practice, 
to protest the Dunkirk operation as no interference will be 
caused by it to WBNY. 

I certify that the foregoing statement and exhibit were 
prepared by me personally or under my direction and that 
all facts contained herein are true of my own knowledge 
except where stated to be on information or belief, and as 
to these facts, I believe them to be true. 

/s/ Russell P. May 
Russell P. May 

Subscribed and sworn to before me this 24th day of Janu¬ 
ary, 1949. 

/s/ Grace E. M. Ganse 

Notary Public 

My Commission expires August 19,1952. 
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254 Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

In re Application of 

DUNKIRK BROADCASTING CORPORATION 
Dunkirk, New York 
For Construction Permit 
DOCKET NO. 9104 
FILE NO. BP-6241 

Memorandum Opinion and Order 

By the Commission: Commissioners Coy, Chairman, Ster¬ 
ling and Hennock not participating. 

The Commission has before it for consideration a peti¬ 
tion filed by Roy L. Albertson, licensee of Station WBNY, 
Buffalo, New York, on January 5, 1949, asking that the 
Commission set aside its action of December 15, 1948, 1 
granting the application of Dunkirk Broadcasting Corpora¬ 
tion for a construction permit for a new standard broad¬ 
cast station to operate on the frequency 1410 kilocycles 
with 500 watts power, unlimited time using a directive an¬ 
tenna at night at Dunkirk, New York. The petition sets 
forth that petitioner’s station is located at Buffalo, New 
York, and operates on the frequency 1400 kilocycles with 
250 watts power, unlimited time, and further states that 
operation of the proposed station at Dunkirk, New York, 
“will produce interference to the service of WBNY within 
its established area”. The petition further states that 
there is attached to it an affidavit of a consulting radio 
engineer showing the nature of the interference and asks 
that the Commission’s action of December 15, 1948, be set 
aside, that the application of Dunkirk Broadcasting Corpo¬ 
ration be designated for hearing, and that the petitioner 
be made a party to the proceeding. In the alternative, 
it is asked that the petition be set for oral argument before 


1 Public announcement being made on December 16, 1948. 
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the Commission en banc. On January 25, 1949, Dunkirk 
Broadcasting Corporation filed an opposition to the peti¬ 
tion. 

The engineering affidavit referred to in the petition 
states that “the Dunkirk Broadcasting Corporation oper¬ 
ation will cause objectionable interference within the 
WBNY daytime normally protected contour on .5 mv/m. 
Further objectionable interference will be caused within 
the .5 mv/m normally protected contour of the Dunkirk 
operation by WBNY”. 

Section 1.390 of our Rules provides that where an appli¬ 
cation has been granted without hearing a person whose in¬ 
terests would be adversely affected may file a petition for 
reconsideration of such action and that the petition will 
be granted if a showing is made that: 

(1) Petitioner is an existing licensee or permittee and 
a grant of the application would require the modification, 
revocation or non-renewal of his license or construction 
permit; or 

(2) That petitioner is an existing licensee or permittee 
and a grant of the application would cause interference to 
his station within the normally protected contour as pre¬ 
scribed by applicable Rules and Regulations; or 

255 (3) At the time the application was granted, pe¬ 

titioner had a mutually exclusive application pend¬ 
ing before the Commission; or 

(4) A grant of the application is not in the public 
interest. 

• • • • 

(c) WTiere a petition for reconsideration or for re¬ 
hearing is based upon a claim of electrical interference 
within the normally protected contour of an existing sta¬ 
tion or a station for which a construction permit is out¬ 
standing such petition must be accompanied by an affidavit 
of a qualified radio engineer which shall show either by 
reference to the Commission’s Standards of Good Engi¬ 
neering Practice or to actual measurements made in accord- 
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ance with the methods prescribed by the Commission’s 
Standards of Good Engineering Practice that electrical in¬ 
terference will be caused to the station within its normally 
protected contour. If the claim of interference is not based 
upon actual measurements made in accordance with the 
Standards of Good Engineering Practice, it may be contro¬ 
verted by affidavit containing results of actual measure¬ 
ments made in accordance with the Standards of Good 
Engineering Practice. 

It is obvious that the petition makes no effort to comply 
with the above rules. No data is given that there would 
be interference within the normally protected contour of 
Station WBNY either by reference to the Commission’s 
Standards or to actual measurements subscribed by the 
Standards. The engineering affidavit contents itself with 
stating that the proposed operation “will cause objection¬ 
able interference within the WBNY daytime normally pro¬ 
tected contour”. This can not be construed as compliance 
with the Rules. We are not required to give consideration 
to a petition which does not comply with the Commission’s 
Rules relating to the filing of such petitions. In view of 
the foregoing, we are of the opinion that there is no alter¬ 
native but to dismiss the petition as not being in com¬ 
pliance with the Rules. This course of action is in con¬ 
sonance with that taken on February 2, 1949, in the case 
of a petition filed by Monomgahela Valley Broadcasting 
Company (WMMN) seeking reconsideration of the Com¬ 
mission’s action in granting the application of Central 
Pennsylvania Broadcasting Company (File No. BP-6753). 

In view of the foregoing, it is not necessary to pass upon 
the request of the petitioner that the petition be set down 
for oral argument. The purpose of oral argument would 
be to determine the legal sufficiency of the facts presented. 
There are no facts presented in accordance with the rules 
which would require that determination. 
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Accordingly, it is ordered this 16th day of February, 
1949, that the aforesaid petition of Roy L. Albertson 
(WBNY) IS DISMISSED. 

FEDERAL COMMUNICATIONS 
COMMISSION 
T. J. Slowie 
Secretary 

256 Federal Communication Commission 

Mar 9 1949 Office of Secretary 
Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

Docket No. 9104 File No. BP-6241 
In re Application of 

DUNKIRK BROADCASTING CORPORATION 
Dunkirk, New York 
For Construction Permit 

Motion to Set Aside Order of February 16 , 1949 , to Vacate 
Grant of December 15 , 1948 , and to Designate 
Application for Hearing 

Comes now Roy L. Albertson, licensee of Station WBNY, 
Buffalo, New York, by his attorneys, and requests the Com¬ 
mission to set aside its order of February 16, 1949, vacate 
its grant of December 15, 1948, and designate the above 
application for hearing (with petitioner a party respond¬ 
ent). In support thereof petitioner states: 

1. Roy L. Albertson is the licensee of and operates radio 
broadcasting station WBNY at Buffalo, New York on 1400 
kc, with 250 wratts power, unlimited time. He has been the 
licensee of Station WBNY at Buffalo since 1936. 

2. On July 30, 1947 Dunkirk Broadcasting Corporation 
filed an application for a new standard broadcast station in 
Dunkirk, New York, requesting the use of the frequency 
1410 kc, with 500 watts power, unlimited time, DA-N (BP- 
6241). Radio Station WJOC, Jamestown, New York, hav- 
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mg filed an application on June 15,1948 for a change of fre¬ 
quency to 1410 kc (BP-6822), both applications were 
designated on July 29,1948 for consolidated hearing, 

257 subsequently scheduled for May 2,1949. On Decem¬ 
ber 3, 1948 WJOC was granted leave to amend its 

application to specify a different frequency (1340 kc) and 
the Dunkirk application was thereupon removed from the 
hearing docket and returned to the processing line. On 
December 15,1948, announced December 16,1948, the Com¬ 
mission granted the Dunkirk application. 

3. On January 5, 1949, within the twenty-day period 
specified by the Communications Act and the Commission’s 
rules, the licensee of Radio Station WBNY filed an applica¬ 
tion for rehearing stating that the operation of the pro¬ 
posed station at Dunkirk, New York, on a frequency 10 kc 
removed, with 500 watts power, nondirectional daytime, 
would “produce interference to the service of WBNY 
within its established service area.” Attached to the appli¬ 
cation for rehearing and made a part thereof was an affi¬ 
davit of petitioner’s consulting engineer stating that the 
Dunkirk operation “will cause objectionable interference 
within the WBNY daytime normally protected contour on 
[of] .5 mv/m”. The application for rehearing requested 
the Commission to set aside its grant of December 15, 
1948, designate the Dunkirk application for hearing and 
make petitioner a party to the proceeding. It asked alter¬ 
natively that the petition for rehearing be set for oral argu¬ 
ment before the Commission en banc. 

4. On January 25, 1949 Dunkirk filed an opposition to 
the petition for rehearing. The Commission denied the 
petition for rehearing in a memorandum opinion adopted 

February 16, 1949, announced February 17, 1949. 1 

258 Relief was denied on the ground that the petition and 
accompanying affidavit made insufficient reference to 

the Commission’s standards. 

1 The text of the opinion giving reasons for denial as required by sec¬ 
tion 6 of the Administrative Procedure Act was not received by peti¬ 
tioner until February 24, 1949. 
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5. The instant petition for rehearing is being filed to 
afford the Commission an opportunity to correct a decision 
which it is believed is both unsound and unfair, and to fore¬ 
close any contention on appeal that petitioner has not ex¬ 
hausted his administrative remedies. 

6. Disposing first of a few preliminary matters, it is to 
be noted that Dunkirk in its opposition complained at some 
length of the fact that Station WBNY filed no protest prior 
to the grant of December 15,1948. In the original applica¬ 
tion filed by Dunkirk it was stated under oath that “no co¬ 
channel or adjacent channel interference will be caused to 
or received from any existing or proposed broadcast sta¬ 
tion during daytime hours of operation.’ ’ Thus the appli¬ 
cation gave no warning of the adjacent channel interference 
which it would cause to WBNY. As long as the applica¬ 
tion was in hearing status with WJOC, with a far-off hear¬ 
ing date of May 2, 1949, WBNY can scarcely be criticized 
for not incurring the expense of a private engineering 
study in view of the well known fact that applicants with 
remotely scheduled hearing dates may amend their appli¬ 
cations in many particulars, oftentimes to a different fre¬ 
quency, before the hearing date arrives. This is precisely 
what WJOC did on December 3, 1948. 

7. Nor can WBNY be criticized for failing to file a pro¬ 
test between December 3 and December 15, 1948. The 
speed with which the Commission acted upon this applica¬ 
tion could not have been foreseen. It will be noted 

259 that the Dunkirk application was not removed from 
hearing status and thus placed in a position to be 
returned to the processing line until Friday, December 3, 
1948. Inasmuch as the Commission is closed on Saturdays 
and Sundays, cases removed from the hearing docket are 
not normally placed on the processing line until the follow¬ 
ing week. Under the Commission processing procedures, in 
order for the application to be considered on Wednesday, 
December 15, 1948, it was necessary for the staff report 
(engineering, accounting and legal) to be in the hands of 
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the Minute Clerk by Wednesday, December 8, 1948. In 
short, it would appear that the Commission’s Engineering, 
Accounting and Law Bureau reports on a complicated Line 
2 case were prepared on Monday, Tuesday and Wednesday, 
December 6, 7 and 8, the stencils reviewed and signed by 
the Chief of the Broadcast Application Section, by a re¬ 
viewing engineer, by the Assistant General Counsel in 
charge of the Broadcast Division and perhaps by the Gen¬ 
eral Counsel — all in the space of three days. MirdbUe 
dictur 

8. Attached to Dunkirk’s opposition w r as an engineering 
affidavit which admitted for the first time that the Dunkirk 
proposal would result in adjacent channel interference 
within the .5 mv/m contour of Station WBNY but at¬ 
tempted to condone this interference on the ground that it 
would fall entirely within an interference area 
260 which would be caused by a grant which the Commis¬ 
sion had made on December 13, 1948 to Erie Broad¬ 
casting Company at Erie, Pennsylvania, on 1400 kc, with 
250 watts power, unlimited time, on a site-to-be-determined 
basis (BP-5469, Docket No. 8009, 4 R. R. 603). No appli¬ 
cation specifying a site has yet been filed by that applicant. 
The computed interference area to be caused by that 
grantee, if and when it constructs, assumes a site in the 
center of Erie. If that applicant ultimately specifies a site 
on an island in Lake Erie with a water path to Buffalo 
eighty-one miles away, Station WBNY may be in a position 
to protest such a site. If that applicant specifies a site 
south of the center of the city the immediate attentuation 


2 That the one week rule was not observed and that the application was 
“carried in” is apparent from the notation on the original application 
“removed from hearing docket 12-10-48” and the transfer record nota¬ 
tion to “Engineering Department . . . Dec. 10, 1948”. The original 
file also contains a letter dated December 17, 1948 submitting the appli¬ 
cation to CAA for site approval. A grant of an application for direc¬ 
tional operation prior to clearance of the site by CAA would further 
indicate that this application received treatment not accorded other 
applicants. 
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through the built-up portion of the city of Erie will be such 
as to reduce to a vanishing point interference within 
WBNY’s .5 mv/m contour. 

9. In view of these speculative considerations inherent 
in the consideration of a grant where the site has not yet 
been specified and approved, it is not surprising that the 
Commission’s engineering standards provide as follows: 
“When a station is already limited by interference from 
other stations to a contour of higher value over that norm¬ 
ally protected for its class, this contour shall be the estab¬ 
lished standard for such station with respect to interference 
from all other stations.” 

There is at present no station at Erie operating on 1400 kc. 
There is at Erie a construction permit only, with the exact 
site yet to be determined. Until that site has been specified 
and approved, the station constructed and placed in opera¬ 
tion, WBNY continues to enjoy protection to its .5 
261 mv/m daytime contour. There is no assurance that 
the Erie station will ever be constructed and the ex¬ 
act amount of interference is dependent upon the ultimate 
site, the efficiency of the antenna, etc., etc. The Dunkirk 
applicant can not, therefore, condone adjacent channel in¬ 
terference which it will admittedly cause to Station WBNY 
on the theory that it falls within an area which WBNY 
may ultimately lose if the Erie station is constructed at 
some site as yet unspecified. 

10. The fact that WBNY elected not to incur the ex¬ 
pense of participating in the hearing on the Erie applica¬ 
tions for co-channel use of 1400 kc, eightv-one miles away 
in a different state, does not estop WBNY from protesting 
the use of 1410 kc with 500 watts power at Dunkirk, 38.2 
miles away. Dunkirk’s .5 mv/m contour will extend well 
into the Buffalo trade area. It is particularly difficult, on 
even the more expensive receivers, to separate adjacent 
channel stations in the upper portion of the broadcast 
spectrum (such as 1400 and 1410 kc). While these latter 
facts may not be recognized by the standards, a licensee is 
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not to be criticized when, in order to avoid these practical 
results, he does insist upon his KOA rights in a situation 
where interference, as defined in the standards, does exist 
to persons, no matter how few, within his normally pro¬ 
tected contour. 

11. It follows, therefore, that the sole issue here, in 
view of the admitted interference which the Dunkirk appli¬ 
cation would cause to WBNY’s normally protected service 
area, is whether the petition for rehearing filed on January 
5, 1949 alleged with sufficient exactitude an invasion of 
WBNY’s service area. The jurat to the engineering affi¬ 
davit attached to that petition stated that the deponent “is 
a qualified consulting radio engineer” and that “a state¬ 
ment as to his qualifications is on file at the Federal 

262 Communications Commission.” From this jurat it 
is apparent that the engineering affidavit was pre¬ 
pared by a person specializing in radio engineering, versed 
in the technical and specialized language used in that field. 
Accordingly, when he stated that the Dunkirk proposed op¬ 
eration will cause “objectionable interference within the 
WBNY daytime normally protected contour on [of] .5 
mv/m”, he was using these terms as words of art, in an 
engineering sense, and as defined in the Commission’s 
Standards of Good Engineering Practice. Terms such as 
“objectionable interference”, “daytime normally protected 
contour” and “.5 mv/m” have a very definite, specific, and 
technical meaning. 

12. In all jurisdictions where the subtleties and techni¬ 
calities of common law pleading have been interred, not to 
be resurrected, it is a well-established principle that one 
pleads ultimate facts and not the evidentiary facts in sup¬ 
port thereof. The petition and the engineering affidavit in 
question allege “objectionable interference” within the 
“normally protected contour” of Station WBNY and 
within its “.5 mv/m contour”. These terms, when used by 
a radio consulting engineer, obviously have reference to 
the Commission’s standards and are used as words of art 





52 


and as defined in those standards, bearing in mind the con¬ 
ductivity specified for that area, the distance separation, 
average antenna height, average effective radiated power, 
etc., etc. In the opposition filed by the Dunkirk applicant, 
their engineer admits interference to the 0.5 mv/m contour 
of WBNY, but would justify this interference on the ground 
that it falls in an area which may be lost to WBNY if a 
station is ultimately constructed at Erie, Pennsyl- 

263 vania. Dunkirk’s engineer thus had no difficulty 
interpreting petitioner’s allegations of “objection¬ 
able interference” to WBNY’s “.5 mv/m daytime con¬ 
tour”. If justice in courts of law is no longer permitted 
to turn on the technicalities and niceties of common law 
pleading, it would follow a fortiori that they should not be 
seized upon, where the intent is clear, to defeat the legal 
rights of a petitioner before an administrative agency. 

13. Petitioner reiterates his request that he be accorded, 
in any event, an oral argument on his original petition for 
rehearing and the instant petition for reconsideration. In 
the light of the foregoing discussion, the sufficiency or in¬ 
sufficiency of the original pleading and the validity or in¬ 
validity of Dunkirk’s opposing contention that the inter¬ 
ference must be accepted by WBNY because of an out¬ 
standing grant to a co-channel station at Erie are suffi¬ 
ciently debatable to merit an oral argument before the 
Commission en banc. Otherwise WBNY will be deprived 
of an admitted encroachment on its service area without a 
day in court in violation of "well-understood due process 
concepts. 

WHEREFORE, the premises considered, petitioner re¬ 
spectfully requests that the Commission (1) set aside its 
order of February 16, 1949; (2) vacate the Dunkirk grant 
of December 15,1948; and (3) designate the Dunkirk appli¬ 
cation for hearing. In the event the Commission is unwill¬ 
ing to grant these prayers, it is then requested that it 

264 grant petitioner an opportunity to argue orally the 
sufficiency of his original petition for rehearing and 

the instant petition for reconsideration. 
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Respectfully submitted, 

ROY L. ALBERTSON, LICENSEE 
OF STATION WBNY 
By: Haley, McKenna & Wilkinson 
/s/ Andrew G. Haley 
Andrew G. Haley 
/s/ James A. McKenna, Jr. 

James A. McKenna, Jr. 

/s/ Vernon L. Wilkinson 
Vernon L. Wilkinson 
His Attorneys 

Second Floor, Duryea Build¬ 
ing, 1101 Connecticut Ave¬ 
nue, N.W., Washington, D.C. 

March 9,1949 

267 FEDERAL COMMUNICATION COMMISSION 
Mar 18 1949 Office of Secretary 
Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 

Docket No. 9104 File No. BP-6241 
In re Application of: 

DUNKIRK BROADCASTING CORPORATION 
DUNKIRK, NEW YORK 
For Construction Permit 

Opposition and Reply to Motion to Set Aside Order of 
February 16 , 1949 , to Vacate Grant of December 15 , 
1948 , and to Designate Application for Hearing 

Comes now Dunkirk Broadcasting Corporation, permit¬ 
tee of Radio Station WFCB, Dunkirk, New York, and files 
its opposition and reply to the motion of Roy L. Albertson, 
licensee of Radio Station WBNY, Buffalo, New York for the 
vacating of FCC grant BP-6241 and designating the above- 
entitled application for hearing. In support of this oppo¬ 
sition it is respectfully shown: 
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1. On February 16, 1949 the Commission dismissed the 
WBNY Petition for Rehearing of the Dunkirk grant, be¬ 
cause the engineering affidavit attached to said petition 
merely stated that the operation would “cause objection¬ 
able interference within the WBNY daytime normally 
protected contour on .5 mv/m”. This, the Commission 
rightfully decided, did not comply with the provisions of 
Rule 1.390 of the Commission. Although the Commission 
has already passed upon the request of WTBNY, the li¬ 
censee is now petitioning the Commission again, requesting 
the same relief on the grounds it is affording the Commis¬ 
sion an opportunity to correct its previous decision. 

2. In our opposition to the Petition for Rehearing it was 
shown that during a period of almost a year and a half, 
while the Dunkirk application was on file, no protest or con¬ 
tention of interference was filed with the Commission. An 
attempt is now made by WBNY to explain its indifference, 
stating it should not be criticized for incurring the expense 
of an engineering study because Dunkirk was involved in a 
consolidated hearing and that the applicant might amend to 
change frequency before the hearing date. However, a 
year elapsed between the date of filing the application 

and the time it was designated for hearing, yet 
268 WBNY during that time made no protest or re¬ 
quested it be designated for hearing. When the ap¬ 
plication was designated for hearing, WBNY had the right 
under Rule 1.388 to file a petition to intervene, and if it 
wished to become a party to the proceeding was required 
to file such a petition within 15 days after publication of 
the issues in the Federal Register. However, WBNY chose 
to "wait and see if the application would be amended, disre¬ 
garding the requirements of this Rule, the same as it did 
Rule 1.390 at the time of filing its Petition for Rehearing on 
January 5, 1949. Licensees cannot ignore the procedural 
rules of the Commission, then contend the Commission is 
taking advantage of technicalities to enforce its rules. 
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3. WBNY further contends it cannot be criticized for 
failing to file a protest between December 3,1948, when the 
Dunkirk application was removed from the hearing docket, 
and December 15,1948, when it was granted. WBNY could 
have protested, but did not, the removal of the application 
from the hearing docket before the Motions Commissioner 
on December 3,1948,11 days elapsed thereafter until action 
was taken with no kind of a protest or even a request being 
filed by WBNY to defer action until an engineering study 
could be made. It is entirely irrelevant but WBNY alleges 
that the Dunkirk “application received treatment not ac¬ 
corded other applicants”. How can that be said when the 
application had been on file for almost a year and a half 
and several other applications on Line No. 2 in the Engi¬ 
neering Department with higher file numbers than the Dun¬ 
kirk application had been granted before December 15, 
1948? 

4. The engineering statement attached to the Dunkirk 
opposition to the WBNY Petition for Reconsideration was 
not filed to “condone” the interference to WBNY. It was 
presented to show that the Dunkirk proposal would not 
result in additional interference to WBNY, over that al¬ 
ready established by the Commission in granting the appli¬ 
cation for a new station in Erie, Pennsylvania (File No. 
BP-5469, Docket No. 8009). The decision in that case rec¬ 
ognized that WBNY “will receive interference from the 
proposed Erie operations in an area of 119 square miles — 
with a population of 9,935”. This decision concluded that 
public interest would be served by the Erie grant irrespec¬ 
tive of “the small areas and population which will 

269 lose service from WBNY at Buffalo, New York —.” 

Thus, this area has already been lost to WBNY, irre¬ 
spective of the Dunkirk grant. The Commission has al¬ 
ways considered a station for which a construction permit 
is outstanding in the same category as an existing station. 
(See Rule 1.390 (c) and F. C. C. Proposed Rules — Revi¬ 
sion of Procedure With Respect to the Handling of Broad- 
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cast Applications — Mimeo. 31593 and 31594). Therefore, 
it is futile for WBNY to argue that the Erie station on 
1400 kc must be disregarded and that “WBNY continues to 
enjoy protection to its .5 mv/m daytime contour.” If the 
service area of WBNY has been encroached upon, it was 
done when the Commission granted the Erie application 
for 1400 kc. WBNY was not denied its day in court — it 
never requested to be made a party to this proceeding in 
order to show that its service area would be encroached 
upon by the proposed Erie operation. 

5. WBNY’s repetitious petition for rehearing does not 
include an engineering report to contradict the Dunkirk 
engineering report showing the Erie and Dunkirk inter¬ 
ference to WBNY. Paragraph 9, page 5 of the WBNY 
petition quotes an excerpt from the Commission’s Stand¬ 
ards of Good Engineering Practice regarding interference- 
free contours, which is particularly applicable in this in¬ 
stance. This substantiates our contention that WBNY has 
already lost a certain area (within which falls the interfer¬ 
ence of Dunkirk) by the Erie grant. 

6. In this connection, the only points raised by WBNY 
are mere speculations and conjectures — what may happen, 
when the Erie site is ultimately specified or if the Erie sta¬ 
tion should not be built. As long as the Erie C. P. is out¬ 
standing, the Commission can only proceed on the basis the 
station will be built. At the request of the Erie permittee 
(WPLN), the Commission granted, on February 2,1949, an 
extension of sixty days for the filing of the modification of 
C. P. application, specifying the transmitter location. This 
request stated that “the permittee has been engaged in the 
selection of a suitable site.” Does this in any way indicate 
the C. P. is to be surrendered? The Commission cannot 
concern itself with mere speculation and this argument 

must be discarded. 

270 7. WBNY contends the Commission has acted un¬ 

fairly in dismissing its petition because of WBNY’s 
failure to comply with the provisions of the Commission’s 
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Rules. Why should WBNY be exempt from the provisions 
of the F. C. C. Rules? No legal reason has been given. 
The Commission’s decision in this instance is in accord 
with its previous decision on the WMMN petition for re¬ 
consideration of the grant to Central Pennsylvania Broad¬ 
casting Company (File No. BP-6753). When a consulting 
engineer alleges interference within the normally protected 
contour of a station, some basis for his opinion must be 
given, as required by the rules. In this instance, no basis 
whatsoever was given for the engineer’s opinion. No ref¬ 
erence was made to the Standards of Good Engineering 
Practice or to measurements that might have been made. 
No conductivity was shown or assumptions as to efficiency 
of the antennas given, as generally included in such engi¬ 
neering affidavits. The petition was entirely devoid of en¬ 
gineering information as a foundation to its complaint, as 
contemplated by the rules. The Commission’s decision was 
correct in stating its position: 

“We are not required to give consideration to a petition 
which does not comply with the Commission’s Rule relating 
to the filing of such petitions.” 

Petitioner could not at this late date rectify its defective 
petition and attempt to comply with the Commission’s Rule, 
and has not attempted to do so. No facts or arguments 
have been submitted in the second petition of WBNY, which 
can justify a change in the Commission’s action in dismiss¬ 
ing the petition for rehearing and denying the request for 
oral argument thereon. 

8. The subject petition is nothing more than a second 
petition for reconsideration of the Commission’s action in 
granting the Dunkirk application. In denying a petition 
for reconsideration filed by Kern County Broadcasters, the 
Commission said: 

“Section 1.390 (a) of our Rules and Regulations ex¬ 
plicitly limits the filing of petitions for reconsideration to 
within twenty days after public notice is given of the Com¬ 
mission’s action in granting an application. Here, peti- 
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tioner has once timely filed such a petition which we 

271 denied. It cannot be heard now on a second such 
petition. To hold otherwise would subject us to a 

constant re-examination of our previous decisions, impair 
the orderly dispatch of our business, and vitiate completely 
the doctrine of administrative finality. ” 

This common-sense reasoning is equally applicable to the 
subject petition. 

WHEREFORE, the premises considered, it is respect¬ 
fully requested that the motion to set aside the Commission 
Order of February 16,1949 and designate the subject appli¬ 
cation for hearing, or in the alternative to permit oral 
argument on the petition, be dismissed. 

Repectfully submitted, 

DUNKIRK BROADCASTING 
CORPORATION 

Fisher, Wayland, Duvall & South- 
mavd, Its Attorneys. 

• * • • 

272 Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 

File No. BP-6241 Docket No. 9104 
In re Application of 

DUNKIRK BROADCASTING CORPORATION 
Dunkirk, New York 
For Construction Permit 

Memorandum Opinion and Order 

BY THE COMMISSION: Chairman Coy and Commis¬ 
sioner Walker not participating. 

We have before us a petition filed March 9, 1949 by Roy 
L. Albertson, licensee of Station WBNY, Buffalo, New 
York requesting that we (1) set aside our order of Febru¬ 
ary 16, 1948 dismissing a petition for reconsideration di¬ 
rected against our action of December 15, 1948 granting 





59 


without hearing the application of Dunkirk Broadcasting 
Corporation, File No. BP-6241, Docket No. 9104; (2) set 
aside said action of December 15, 1948; and (3) designate 
the said application of Dunkirk Broadcasting Corporation 
for hearing with petitioner a party thereto. Failing the 
above relief, petitioner requests an opportunity to argue 
orally the sufficiency of his original petition for reconsid¬ 
eration and of the instant petition. An opposition was 
filed March 18,1949 by Dunkirk Broadcasting Corporation. 

Petitioner’s earlier petition for reconsideration of the 
action granting the application of Dunkirk Broadcasting 
Corporation was dismissed for failure to comply with Sec¬ 
tion 1.390 of our Rules. The petition was based upon a 
claim of electrical interference within the normally pro¬ 
tected contour of Station WBNY. It was accompanied by 
an affidavit of a qualified radio engineer which, after setting 
forth the operating assignment of WBNY and the proposed 
station, simply stated: “The.Dunkirk Broadcasting Cor¬ 
poration operation will cause objectionable interference 
within the WBNY daytime normally protected contour on 
.5 mv/m. Further objectionable interference will be caused 
within the .5 mv/m normally protected contour of the Dun¬ 
kirk operation by WBNY.” We deemed this affidavit to¬ 
tally inadequate under Section 1.390(c) of our Rules which 
provides in part as follows: 

“Where a petition for reconsideration is based upon a 
claim of electrical interference within the normally pro¬ 
tected contour of an existing station . . . such petition 
must be accompanied by an affidavit of a qualified radio 
engineer which shall show either by reference to the Com¬ 
mission’s Standards of Good Engineering Practice or to 
actual measurements made in accordance with the methods 
prescribed by the Commission’s Standards of Good Engi¬ 
neering Practice that electrical interference will be caused 
to the station within its normally protected contour. If the 
claim of interference is not based upon actual measure¬ 
ments made in accordance with the Standards of Good En- 
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gineering Practice, it may be controverted by affidavit con¬ 
taining results of actual measurements made in accordance 
with the Standards of Good Engineering Practice.” 
273 Petitioner asserts that the affidavit was sufficient 
to meet the requirements of the above rule. He 
alleges that the technical terms in the affidavit, such as 
“objectionable interference”, “daytime normally protected 
contours” and “5 mv/m” have a specific meaning and, 
when used by a consulting radio engineer, “obviously have 
reference to the Commission’s Satndards and are used as 
words of art and as defined in those Standards, bearing 
in mind the conductivity specified for that area, the distance 
separation, average antenna height, average effective radi¬ 
ated power, etc., etc.”; that in its opposition to the first 
petition, Dunkirk Broadcasting Corporation admitted the 
alleged interference and obviously had no difficulty under¬ 
standing the allegations of the petition; that in modem 
jurisdictions it is a well-established principle that one 
pleads ultimate facts and not the evidentiary facts in sup¬ 
port thereof; and that the “technicalities and niceties of 
common law pleading” should not defeat the legal rights 
of a petitioner before an administrative agency. 

Petitioner’s attempt to dismiss the affidavit required by 
Section 1.390 as a mere technicality completely ignores the 
purpose of the requirement which is that petitioner shall 
make a prima facie case supported by written expert testi¬ 
mony. Significantly, Section 1.390 does not require that 
the supporting affidavit shall “allege” or “state” but that 
it shall “show” the existence of interference, and describes 
generally the nature of the required showing. The affidavit 
which we had before us in this case contained only a state¬ 
ment that in the opinion of an engineer interference would 
result. This was a mere conclusion and not a showing. We 
think it obvious that to meet the requirement of the rule 
the methods used and assumptions made in reaching the 
conclusion that interference will result must be shown. If 
petitioner is correct that the ipse dixit of an engineer is 
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sufficient to warrant setting aside a grant, the further pro¬ 
vision of Section 1.390(c) that “if the claim of interference 
is not based upon actual measurements made in accordance 
with the Standards of Good Engineering Practice, it may be 
contraverted by affidavit containing results of actual meas¬ 
urements made in accordance with the Standards of Good 
Engineering Practice’’ is meaningless. 

Petitioner argues in effect that if a statement is made 
by a qualified radio engineer that there will be interference, 
it implies that he has made the necessary computations to 
establish it, and it must be assumed that his computations 
were made by the methods prescribed in the Commission ’* 
Standards “bearing in mind the conductivity specified for 
that area, the distance separation, average antenna height, 
average effective radiated power etc., etc.” The wording 
of the rule forecloses any such exegetical treatment. If the 
rule provided only that the petition be accompanied by an 
affidavit of a qualified radio engineer that in his opinion 
there would be interference, petitioner’s argument might 
have some weight. However, we will not, as does petitioner, 
read out of the rule the language that the affidavit “shall 
show either by reference to the Commission’s Standards 
of Good Engineering Practice or to actual measurements 
made in accordance with the Standards” that electrical in¬ 
terference will be caused. Furthermore, the fallacy of peti¬ 
tioner ’s position is readily revealed in petitioner’s state¬ 
ment of it. Petitioner apparently wishes us to assume that 
his engineer used average antenna heights in making his 
computations. In the instant case, however, the exact 
height of the two antennas involved is determined and 
could be readily ascertained and computations based on 
average antenna heights would obviously be erroneous. 1 
We are left to conclude either that petitioner himself does 


1 As a matter of fact “average” antenna heights are never used in cal¬ 
culating interference in the standard broadcast service. 
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not know what assumptions his engineer made or that those 
assumptions were wrong in at least one respect. 

174 With regard to petitioner’s request for oral argu¬ 
ment, we have now given careful consideration to the 
question of the sufficiency of the original petition and affi¬ 
davit in this case on two occasions. Further consideration 
of this point would appear to be unnecessary and would 
not be conducive to the proper dispatch of the Commis¬ 
sion’s business. 

Accordingly, IT IS ORDERED, This 18th day of May, 
1949 that the said petition of Roy L. Albertson request¬ 
ing that we set aside our order of February 16, 1949 dis¬ 
missing his earlier petition for reconsideration directed 
against an action of December 15, 1948 granting the appli¬ 
cation of Dunkirk Broadcasting Corporation, Dunkirk, New 
York, File No. BP-6241, Docket No. 9104, and for other re¬ 
lief IS DENIED. 

FEDERAL COMMUNICATIONS 
COMMISSION 
Wm. P. Massing 
Acting Secretary 


Released: May 19,1949 
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POE THE DISTRICT OP COLUMBIA CIRCUIT 


No. 10305 

Roy L. Albertson, appellant 

v. 

Federal Communications Commission, appellee 
Dunkirk Broadcasting Corporation, intervenor 

BRIEF ON BEHALF OF APPELLEE 


statement of facts 

This is an appeal taken on June 8,1949, by Roy L. Albertson, 
licensee of radio station WBNY, Buffalo, New York, from the 
action of the Federal Communications Commission on Decem¬ 
ber 15, 1948, granting the application of the intervenor, Dun¬ 
kirk Broadcasting Corporation for a construction permit f6r 
a new standard broadcast station in Dunkirk, New York. An 
application for rehearing of the December 15,1948 action, filed 
by appellant on January 5, 1949, was dismissed by the Com¬ 
mission by Memorandum Opinion and Order dated February 
16, 1949, and a motion to set aside the order of February 16, 
1949, filed by appellant on March 9, 1949, was denied by the 
Commission by Memorandum Opinion and Order dated May 
18,1949, and released May 19, 1949. 

On July 30, 1947, Dunkirk Broadcasting Corporation filed 
an application for a construction permit for a new standard 
broadcast station in Dunkirk, New York, to operate on the fre¬ 
quency 1410 kilocycles with 500 watts power, unlimited time, 
using a directional antenna at night (App. pp. 8-11). 1 On 

1 In this brief, references to the printed Joint Appendix appear as 
(App. —). 


(1) 
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July 29,1948, Airwaves, Incorporated, having requested a per¬ 
mit to change the facilities of Station WJOC, Jamestown, New 
York, from 1470 kilocycles, daytime only, to 1410 kilocycles 
unlimited time, the Commission designated the two applica¬ 
tions for hearing in a consolidated proceeding pursuant to 
Section 309 (aj of the Communications Act of 1934 2 (App. 21- 
23). The hearing was scheduled for May 2, 1949 (App. 23). 

Airwaves, Incorporated, requested leave on November 24, 
1948, to amend its application for a construction permit so as 
to specify the frequency 1340 kilocycles with 250 watts power 
in lieu of 1410 kilocycles with 1 kw. power and for removal of 
its application, as amended, from the hearing docket. By an 
Order dated December 3, 1948, the Commission granted Air¬ 
waves’ petition and both applications were removed from the 
hearing docket (App. 26-27). On December 15, 1948, the 
Commission granted Dunkirk’s application (App. 27). 

On January 5, 1949, the appellant, Roy L. Albertson, li¬ 
censee of Station WBNY, Buffalo, New York, operating on 
1400 kilocycles with 250 watts power, applied for rehearing or 
reconsideration of the Commission action of December 15,1948, 
granting the application of Dunkirk Broadcasting Corporation 
for a new broadcasting station, alleging that the operation of 
the proposed station would interfere with the service of WBNY 
“within its established area” (App. 32-33). 

Section 1.390 (c) 3 of the Commission’s Rules, so far as ap¬ 
plicable, provides: 

Where a petition for reconsideration is based upon a 
claim of electrical interference within the normally pro¬ 
tected contour of an existing station * * * such 

petition must be accompanied by an affidavit of a quali¬ 
fied radio engineer which shall show either by reference 
to the Commission’s Standards of Good Engineering 
Practice or to actual measurements made in accordance 
with the methods prescribed by the Commission’s 
Standards of Good Engineering Practice that electrical 
interference will be caused to the station within its nor¬ 
mally protected contour. 


* 47 U. S. C. Section 151 et seq. 

* 1 Pike & Fischer, R. R., Section 51:390 (c). 
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In the engineering affidavit accompanying appellent’s peti¬ 
tion it was stated, without more, that: 

The Dunkirk Broadcasting Corporation operation will 
cause objectionable interference within the WBNY day¬ 
time normally protected contour on [sic] .5 mv/m. 
Further objectionable interference will be caused within 
the .5 mv/m normally protected contour of the Dunkirk 
operation by WBNY (App. 33A-33B). 

The affidavit did not offer supporting computations referring 
to the Commission’s Standards of Good Engineering Practice 
or to actual measurements made in accordance with the 
Standards. 

On February 16, 1949, the Commission, by Memorandum 
Opinion and Order, dismissed appellant’s petition for failure 
to comply with Section 1.390 (c) of the Commission’s rules 
(App. 43-46). Appellant, on March 9, 1949, moved to set 
aside the Order, vacate Dunkirk’s grant and designate the ap¬ 
plication for rehearing (App. 46-53). By Memorandum 
Opinion and Order, dated May 18, 1949, the Commission ad¬ 
hered to its original position and denied appellant’s second 
petition (App. 58-62). The instant appeal followed (App. 2-7). 

SUMMAB7 OF ARGUMENT 

I 

The Court lacks jurisdiction to hear this appeal since it was 
not brought within twenty days of the dismissal of the only 
petition for rehearing authorized by Section 405 of the Com¬ 
munications Act. While the filing of appellant’s original peti¬ 
tion for rehearing within the twenty-day period following the 
Commission’s action granting the intervenor’s application 
tolled the running of the statutory twenty-day period for taking 
an appeal established by Section 402 (c) of the Communica¬ 
tions Act, the subsequent motion of appellant to set aside the 
Commission’s Memorandum Opinion and Order of February 16, 
1949, dismissing appellant’s original petition for rehearing, did 
not do so. This motion was not a timely filed petition for 
rehearing under Section 405 or any other administrative 
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remedy authorized either by the Communications Act or the 
Commission’s Rules. Nor does the fact that the Commission, 
in its discretion, considered appellant’s second motion on its 
merits give it any status which would result in tolling the run¬ 
ning of the statutory period for appeal which ran from the ef¬ 
fective date of the Commission’s Order dismissing appellant’s 
original petition for rehearing. Sajeway Stores, Inc. v. Coe, 
78 App. D. C. 19,136 F. 2d 771. 

II 

A. The Commission properly dismissed appellant’s petition 
for rehearing for failure to comply with the provisions of Sec¬ 
tion 1.390 (c) of the Commission’s Rules requiring that peti¬ 
tions alleging electrical interference be accompanied by an 
affidavit of a qualified engineer showing the extent and nature 
of the alleged interference by reference to the Commission’s 
Standards of Good Engineering Practice or to actual measure¬ 
ments. The requirement of such a showing is clearly reason¬ 
able. Section 405 of the Communications Act expressly 
authorizes the Commission to adopt rules governing the filing 
and granting of petitions for rehearing. The Commission is 
required by Section 312 (b) of the Act, as interpreted by the 
Supreme Court in Federal Communications Commission v. 
National Broadcasting Company ( KOA ), 319 U. S. 239, to 
afford a hearing to existing licensees and permittees where, 
but only where, the interference to the service area of their 
stations from proposed grants would be “objectionable” within 
the meaning of the Commission’s Standards and falls within 
the protected contours of the station, as also established by 
the Standards. It is thus reasonable for the Commission to 
require persons, claiming the right to a hearing because 
of alleged interference, to make an adequate showing with 
respect to such interference to enable the Commission to deter¬ 
mine whether a hearing is, in fact, required. Since the rule 
gives petitioners the alternative of showing the alleged inter¬ 
ference through reference to the Standards or actual measure¬ 
ments, and since all licensees and permittees must of necessity 
employ qualified engineering personnel to handle the multi¬ 
farious technical problems of radio broadcasting, the required 
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showing imposes no unreasonable requirement. And the pro¬ 
vision enables the Commission to avoid unnecessary hearings 
which would otherwise be required as a result of frivolous or 
erroneous claims of interference or those made purely for 
purposes of delay. 

B. The bare statement in appellant’s engineering affidavit 
that the operation of intervenor’s station would cause objec¬ 
tionable interference within WBNY’s normally protected day¬ 
time .5 mv/m contour clearly did not constitute compliance with 
the Commission’s Rule. The Rule requires that the interfer¬ 
ence be “shown” and not merely stated, since the Commission 
would otherwise have no means of determining the validity of 
the claim. Thus, although appellant’s claim of objectionable 
interference was in direct contrast with the claim of intervenor 
in its application, appellant, unlike intervenor, made no effort 
to disclose the basis for its allegation nor did it attempt to 
show in what manner it believed intervenor’s calculations were 
erroneous. Moreover, although there is a substantial question 
as to whether appellant’s station, WBNY, which would receive 
interference within its .5 mv/m contour from an Erie station 
previously granted by the Commission, without objection by 
appellant, is entitled to be protected to normally protected 
daytime contour for stations of its class, this matter was not 
even discussed in the petition for rehearing or the attached 
engineer’s affidavit. Nor is the failure to make the requisite 
showing a mere technical deficiency which must be overlooked 
or waived by the Commission. Both the courts and admin¬ 
istrative agencies are entitled to insist that parties wishing to 
avail themselves of their processes comply with reasonable 
procedural rules established to expedite the performance of 
judicial and administrative functions. 

ARGUMENT 

I. The appeal must be dismissed since it was filed after the 
expiration of the statutory period for filing appeals under 
Section 402 (c) of the Communications Act and this Court 
is therefore without jurisdiction to entertain it 

While the Commission desires a decision on the merits in this 
case, there is a serious preliminary question as to whether this 
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Court has jurisdiction of this appeal in the light of the time 
limitations prescribed in Sections 405 and 402 (c) of the Com¬ 
munications Act, which appellee believes should properly be 
brought to the Court’s attention. For an examination of the 
facts in the instant case, with reference to the steps taken by 
Albertson from the date of the grant of the construction permit 
to Dunkirk Broadcasting Corporation, reveals that the statu¬ 
tory 20-day period from the date of the dismissal of the only 
petition for rehearing, which Albertson was authorized to file 
under Section 405 of the Communications Act and Section 
1.390 of the Commission’s Rules, had expired before an appeal 
was filed. While appellant’s appeal was filed with this Court 
within twenty days of the Commission’s action on a subsequent 
motion filed by appellant, this motion was not a timely peti¬ 
tion for rehearing for which any provision is made in Section 
405 of the Act and its filing with the Commission could there¬ 
fore not toll the running of the statutory period for appealing 
from the action of the Commission granting intervenor’s 
application. 

The Commission granted the application of Dunkirk Broad¬ 
casting Corporation for a construction permit to erect a new 
standard broadcast station on December 15, 1948 (announced 
publicly on December 16, 1948) (App. 27). On January 5, 
1949, exactly twenty days from the public announcement of the 
Dunkirk grant, Albertson, licensee of Station WBNY, applied 
for rehearing or reconsideration of the Commission’s action, in 
accordance with the provisions of Section 405 of the Communi¬ 
cations Act (App. 32). In a Memorandum Opinion and Order 
dated February 16, 1949 (announced February 17, 1949), the 
Commission dismissed the petition because it failed to comply 
with the Commission’s Rules relating to the filing of such peti¬ 
tions (App. 43). No appeal to this Court was taken by appel¬ 
lant within twenty days after the issuance of this Memorandum 
Opinion and Order. Instead, on March 9,1949, Albertson filed 
a “Motion to Set Aside Order of February 16, 1949, to Vacate 
Grant of December 15, 1948, and to Designate Application for 
Hearing” 4 (App. 46). The Commission denied Albertson’s 


‘While Albertson’s motion of March 9, 1949, is carefully not designated 
as a “petition for rehearing” it is clear from the motion itself that it is In 
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second petition in a Memorandum Opinion and Order dated 
May 18, 1949, released May 19, 1949 (App. 53). Albertson 
then filed a Notice of Appeal on June 8,1949 (App. 2). 

Albertson has appealed to this Court under Section 402 (b) 
which, insofar as applicable, permits an appeal by any person 
aggrieved or whose interests are adversely affected by any de¬ 
cision of the Commission granting or refusing any application 
for a construction permit. No appeal lies from the denial of 
a rehearing, as such, Pfister v. Northern Illinois Finance Corp., 
317 U. S. 144; Wayne United Gas Co. v. Owens Illinois Glass 
Co., 300 U. S. 131; Sajeway Stores, Inc., v. Coe, 78 App. 
D. C. 19,136 F. 2d 771; In re Denny 135 F. 2d 184, (C. C. A. 7) 
cert. den. 320 U. S. 747; Gersing v. Chafitz, 77 App. D. C. 38, 
133 F. 2d 384. Moreover, Section 402 (b) of the Act makes 
it clear that any appeal by Albertson must be taken from the 
grant made to Dunkirk on December 15, 1948, and not from 
the denial of any petition for rehearing. 

Albertson filed his petition under Section 1.390 of the Com¬ 
mission’s Rules on January 5, 1949, and the Commission dis¬ 
missed the petition in a Memorandum Opinion of February 16, 
1949, announced February 17, 1949. The filing of this peti¬ 
tion for rehearing admittedly suspended the running of the 
appeal period of twenty days from the effective date of the 
decision complained of under Section 402 (c) of the Com¬ 
munications Act and petitioner had twenty days from the date 
of final action on the petition for rehearing within which to 
file any notice of appeal in the court. Saginaw Broadcasting 
Co. v. Federal Communications Commission, 68 App. D. C. 282, 
96 F. 2d 554; Black River Valley Broadcasts, Inc., v. McNinch, 
69 App. D. C. 311,101 F. 2d 235. Albertson, however, did not 
appeal within twenty days after the dismissal of his initial 
petition for rehearing but instead filed a second petition. The 
question presented, therefore, is whether a petitioner must file 

substance a second petition for rehearing. If it is not to be regarded as a 
petition for rehearing under Section 405 of the Communications Act, it is 
clear that it could not, under any circumstances, be considered as a pleading, 
authorized by the Commission’s Buies, having the effect of tolling the time 
for the taking of an appeal while the petition is still before the Commission. 
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a timely appeal after he has exhausted his administrative reme¬ 
dies, or whether he may again file an additional petition for 
rehearing, not provided for in the Rules, which would further 
suspend the running of the statutory twenty-day period of 
402 (c) of the Communications Act. 

It is important to bear in mind that Albertson, in filing his 
motion of March 9,1949, with the Commission, was not availing 
himself of any administrative remedy authorized or made avail¬ 
able to him by the Communications Act or the Commission’s 
Rules. Section 405 of the Communications Act expressly pro¬ 
vides that the time within which application for rehearing of 
decisions or orders made under Title III (the radio provisions) 
of the Act may be made “shall be limited to twenty days after 
the effective date” of the decision or order complained of. Ap¬ 
pellant’s motion of March 9, 1949, was filed more than three 
months after the grant of the Dunkirk application on Decem¬ 
ber 15, 1948. Appellant has suggested in its brief (p. 9) that 
the second pleading was a timely filed petition for rehearing 
under Section 405 because it was filed within twenty days of 
the Commission’s Memorandum Opinion dismissing the origi¬ 
nal petition for rehearing. But acceptance of this argument 
would lead to the conclusion that petitioner may file any num¬ 
ber of petitions and successfully toll the twenty-day appeal 
period indefinitely, as long as each successive petition is filed 
within twenty days from the denial of the preceding one. But 
such a conclusion is precluded by the Act, which makes provi¬ 
sion for only one petition for rehearing which, in the case of 
orders in radio cases under Title III of the Act, must be taken 
within 20 days of the effective date of the order. 

Apparently recognizing the difficulties involved in his argu¬ 
ment that the March 9, 1949 motion was a “timely-filed” 
petition for rehearing, appellant has placed his principal re¬ 
liance upon a line of bankruptcy cases in the Supreme Court 5 
for the proposition that the filing of even an untimely petition 
for rehearing of a Commission decision tolls the running of 
the time for appeal from the decision, where the agency enter- 

8 Wayne United Gas Co. v. Otcens Illinois Glass Co., 300 U. S. 131; Bowman 
v. Lopercna, 311 U. S. 262; Pfistcr v. Northern Illinois Finance Corp., 317 
U. S. 144. 
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tains and disposes of the petition on its merits. But the diffi¬ 
culty with this contention is that this Court has expressly 
pointed out that the holdings of the Supreme Court in the 
cases referred to by appellant were based on the distinctive 
nature of bankruptcy proceeding and were not intended to 
destroy the well-established principle that a party may not 
avoid the effect of a mandatory rule or statute limiting the 
time for appeal by Jate filing of a motion for rehearing, even 
where the motion is considered on the merits. Safeway Stores r 
Inc., v. Coe, 7$ App. D. C. 19, 136 F. 2d 771. In that case,, 
which involved an appeal from the District Court, this Court, 
speaking through Chief Judge Groner, held that the appellant 
had only ten days under the Federal Rules after the judgment 
in which to apply for a rehearing so that the filing of a motion 
for rehearing after the expiration of this period did not suspend 
the time for taking an appeal even though the lower court 
had in its discretion considered the late petition on its merits.® 
Accordingly, the appeal was dismissed. Jusino v. Morales 
Tio, 139 F. 2d 946 (C. C. A. 1), and Nealon v. Hill, 149 F. 2d 
883 (C. C. A. 9), cert den. 326 U. S. 753, are to the same effect. 

It is evident that Albertson has failed to appeal within 20 
days from the denial of the only petition for rehearing for 
which the Commission Rules provide; that neither the second 
petition, which was filed out of time, nor the denial by the 


*In fact, the Pfister case, relied on by the appellant, itself limited the 
exception to the role adopted by the Supreme Court for bankruptcy cases 
to those cases in which the untimely petition was considered with respect to 
the merits of reopening the original order complained of. The Court pointed 
out that (317 U. S. 144, 150): “ • * * where out of time petitions for 
rehearing are filed and the referee or court merely considers whether the 
petition sets out, and the facts—if any are offered—support, grounds for 
opening the original order and determines that no grounds for a reexamina¬ 
tion of the original order are shown, the hearing upon or examination of 
the grounds for allowing a rehearing does not enlarge the time for review 
of the original order.” In the present case, it is clear that the Commission’s 
Memorandum Opinion of May 18, 1949 (App. 58), considered appellant’s 
motion of March 9,1949, only to the extent that this motion argued whether 
the original petition complied with Section 1.390 of the Commission’s rules, 
and did not consider de novo the question of whether the December 15,1948, 
grant should be set aside. Thus, even under the ruling of the Supreme Court 
In the Pfister case, appellant’s filing of the March 9, 1949, motion could not 
toll the running of the statutory review period. 








10 


Commission of the relief requested in the second petition 
(because the first petition was fatally defective) extended the 
time for appeal. Appellant cannot avoid the effect of Section 
402 (c) of the Communications Act or Section 1.390 of the 
Commission’s Rules by late filing of a motion for rehearing 
even though it be considered and dismissed by the Commission. 
Accordingly, the instant appeal must be dismissed. 

II. The Commission properly dismissed appellant’s petition 
for rehearing because it was clearly not in compliance with 
Section 1.390 (c) of the Commission’s rules 

A. Section 1.390 (c) of the Commission’s rules is a valid and reasonable 
exercise of the Commission’s rule making: authority. 

Appellant does not, in its brief, expressly challenge the au¬ 
thority of the Commission to adopt the provision of Section 
1.390 (c) of its Rules requiring that petitions for rehearing, 
based upon a claim of electrical interference, be accompanied by 
an affidavit of a qualified engineer setting forth, by specific ref¬ 
erence to the Commission’s Standards of Good Engineering 
Practice or to actual measurements, the nature and extent of 
the alleged interference. However, it is apparent from exam¬ 
ination of appellant’s brief, and particularly from its constant 
reference to a claimed right to a hearing under the ruling of 
the Supreme Court in Federal Communications Commission v. 
National Broadcasting Co. ( KOA ), 319 U. S. 239, that a basic, 
although implicit, assumption of the appellant is that the Com¬ 
mission’s Rule is unreasonable and void, at least insofar as it 
requires appellant to do more than make a bare statement of 
its claim of interference in the most general and conclusory 
terms. Moreover, while appellant has argued, as a matter of 
form, that its petition for rehearing did in fact comply with 
the Commission’s Rule, its principal argument is directed not 
to any demonstration of such compliance, but rather to the 
proposition that, to the extent it failed to comply with the 
Rule, such non-compliance was a purely technical lapse of no 
substantial importance which did not warrant dismissal of its 
petition by the Commission. It is clear, therefore, that both 
this express statement of the lack of importance of the rule 
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and the implicit assumption that it would be unlawful to give 
the rule any greater meaning than appellant has chosen to 
assign to it, require, at the outset, an analysis of the rule and 
its place in the regulatory system created by the Communica¬ 
tions Act. Such an analysis, in the light of the practical prob¬ 
lems involved in the administration of the statute and the Com¬ 
mission’s rules, makes clear that Section 1.390 (c) of the Com¬ 
mission’s rules is an important and reasonable requirement, 
adopted by the Commission in the exercise of its rule making 
authority, which is a practical necessity for the orderly proc¬ 
essing and disposition of claims asserted under Section 312 (b) 
of the Act. 

Section 405 of the Communications Act of 1934, as amended, 
provides, in part, that— 

Applications for rehearing shall be governed by such 
general rules as the Commission may establish. 

In addition to this specific grant of rule making power with 
respect to applications for rehearing, the Commission has been 
endowed with general authority by Sections 4 (i) and 303 (r) 
to make rules and regulations to carry out the purposes of the 
Act. And, with respect to procedural matters, the Act specifi¬ 
cally confers on the Commission the broadest latitude of dis¬ 
cretion consistent with the ends described in Section 4 (j), 
which provides: 

The Commission may conduct its proceedings in such 
manner as will best conduce to the proper dispatch of 
business and to the ends of justice. 

Regulations made in the proper exercise of these powers have 
the force and effect of law. Red River Broadcasting Co. 
v. Federal Communications Commission, 69 App. D. C. 1, 
98 F. 2d, 282. The courts have consistently recognized that, 
within the area of activity defined by the Communications Act, 
the Commission is entitled to exercise wide latitude of discre¬ 
tion in solving procedural problems, by rule or otherwise, in 
a manner which will enable both efficiency of administration 
and fairness to the parties involved. Federal Communications 
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Commission v. Pottsville Broadcasting Co., 309 U. S. 134; Ward 
v. Federal Communications Commission, 71 App. D. C. 166, 
108 F. 2d 486; Pulitzer Publishing Co. v. Federal Communi¬ 
cations Commission, 68 App. D. C. 124, 94 F. 2d 249. Cj., 
Federal Communications Commission v. WJR, The Goodwill 
Station, Inc., 337 U. S. 265. 

Section 1.390 of the Commission’s Rules (1 Pike & Fischer, 
R. R. § 51:390), promulgated by the Commission in exercise 
of the authority expressly conferred by Section 405 of the Com¬ 
munications Act, sets forth the procedure for filing petitions 
for rehearing and reconsideration of grants made by the Com¬ 
mission without hearing, pursuant to its authority under Sec¬ 
tion 309 (a) of the Communications Act, and describes the cir¬ 
cumstances under which such petitions will be granted. Sec¬ 
tion 1.390 provides, in part, that: 

(a) Where an application has been granted without 
a hearing, any person aggrieved or whose interests would 
be adversely affected thereby may file a petition for re¬ 
consideration of such action. Such petition must be 
filed with the Commission within 20 days after public 
notice is given of the Commission’s action in granting 
the application. Such petition will be granted if the 
petitioner shows that: 

***** 

(2) That petitioner is an existing licensee or permittee 
and a grant of the application would cause interference 
to his station within the normally protected contour as 
prescribed by applicable Rules and Regulations; 

* * * * * 

(c) Where a petition for reconsideration or for re¬ 
hearing is based upon a claim of electrical interference 
within the normally protected contour of an existing 
station or a station for which a construction permit is 
outstanding, such petition must be accompanied by an 
affidavit of a qualified radio engineer which shall show 
either by reference to the Commission’s Standards of 
Good Engineering Practice or to actual measurements 
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made in accordance with the methods prescribed by the 
Commission’s Standards of Good Engineering Practice 
that electrical interference will be caused to the station 
within its normally protected contour. If the claim of 
interference is not based upon actual measurements 
made in accordance with the Standards of Good Engi¬ 
neering Practice, it may be controverted by affidavit 
containing results of actual measurements made in ac¬ 
cordance with the Standards of Good Engineering 
Practice. 

The purpose of Section 1.390 (c) of the Rules is to insure that 
the Commission will have presented to it adequate informa¬ 
tion of the nature and extent of the alleged electrical interfer¬ 
ence, which would be caused to an existing licensee or permittee 
through the operation of the proposed station, to enable it to 
determine whether a hearing is required under the provisions 
of Section 312 (b) of the Communications Act. For, while 
the decision of the Supreme Court in the KOA case, supra, 
319 U. S. 239, states that the grant of an application which 
would cause objectionable interference within the protected 
contours of an existing station, results in modification of the 
license of such station within the meaning of Section 312 (b) 
of the Act, the decision in the KOA case and the subsequent 
decisions of the Supreme Court in Federal Communications 
Commission v. WJR, The Goodwill Station, Inc., 337 U. S. 265, 
and of this Court in the WJR case, upon remand, — App. 
D. C. —, decided November 7,1949, make clear that only such 
interference which is “objectionable” within the meaning of 
the Commission’s Rules and Standards and which would occur 
within the protected contours of the complainant station re¬ 
sults in modification of its license entitling the petitioner to a 
hearing. 7 Section 1.390 (c), therefore, requires petitioners to 

The decision of this Court in Ij. B. Wilson v. Federal Communications 
Commission, 83 App. D. C. 176, 170 F. 2d 793, is not to the contrary. In 
that case the petition was accompanied by the prescribed engineering affi¬ 
davit which contained, in accordance with the directions of Section 1.390 (c), 
a detailed showing that interference of a magnitude which would be objec¬ 
tionable, if recognized under the Rules, would be caused to petitioner’s sta- 
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show the alleged interference through the affidavit of a qualified 
radio engineer, either by assumed measurements embodied in 
the Standards or by actual measurements made in accordance 
with directions prescribed by the Standards. 

Section 312 (b) of the Act does not authorize a licensee to 
secure a hearing on a claim of modification of license, however 
frivolous and unfounded it may be, as the KOA and WJR cases, 
supra, make clear. It is thus obvious that any claim that such 
modification will occur as a result of the operation of any pro¬ 
posed station must, unless it is purely speculative or frivolous, 
be based on engineering calculations made in the light of the 
pertinent Rules and Standards of Good Engineering Practice. 
Unless the licensee has first made such calculations before as¬ 
serting his claim, he has no basis for offering assurances that his 
claim is a substantial one, made in good faith. Section 1.390 
(c) of the Commission’s Rules, therefore, does not require per¬ 
sons to make calculations they would not otherwise have to go 
to the trouble of making, concerning the nature and extent of 
the alleged interference which would be caused to their stations, 
but rather requires them to disclose to the Commission the 
factual basis for the claims at the time they are submitted. 
The rule consequently enables the Commission to determine 
whether the request for hearing is a substantial one. 

The rule permits petitioners themselves to make actual 
measurements, made in accordance with the Commission’s 
Standards, to show the extent of the alleged interference. 
But the rule also permits the necessary showing to be made on 
the basis of, and by express reference to, the provisions of the 
Commission’s Standards of Good Engineering Practice which 
provide the necessary information for calculating the expected 
interference. 8 Nor does the necessary reliance on qualified 

tion within its protected daytime contour, and that the interference was 
caused by daytime skywave. This Court held that. In the light of the other¬ 
wise sufficient factual showing of objectionable interference within pro¬ 
tected contours, the legal question of whether stations were entitled to 
protection from daytime skywave interference, under the Commission’s 
Rules and Standards of Good Engineering Practice, was of sufficient sub¬ 
stantiality to require the holding of a hearing in accordance with Section 
312 (b) of the Act. 

* The extent of interference to the service area of any given station caused 
by operation of another station on the same or adjacent channel is de- 
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radio engineers to make the requisite showing impose any sub¬ 
stantial burden. The radio station licensees and permittees 
who may request rehearing because of threatened electrical in¬ 
terference must, in any event, have the economic and technical 
qualifications and resources required by Section 308 (b) of the 
Act, essential for any successful operation in the highly com¬ 
plex field of radio broadcasting, including continued access to 
the services of expert radio engineering staffs or consultants. 
Moreover, the preliminary survey necessary to determine 
whether the licensee has a substantial basis for a claim of 
modification under Section 312 (b), would also be the ground¬ 
work for the preparation of the licensee’s showing at a hearing, 
if one were warranted. 

Moreover, the importance of requiring a preliminary show¬ 
ing of the extent and nature of the alleged interference is clear. 
All stations cause some degree of interference to the service of 
other stations on the same or adjacent channels. But the de¬ 
termination of whether such interference is, at any given point, 
of a magnitude sufficient to constitute “objectionable interfer¬ 
ence,” and the extent to which particular stations are entitled to 
protection from such objectionable interference involve exceed- 

tennined on the basis of formulae ineluding, as variables, the frequency 
and power of both operations, the exact locations, system characteristics 
and radiation efficiencies of the antennas of the two stations and the elec¬ 
trical conductivity of the ground between the two stations. The power, 
frequency, and, usually, the several antenna factors can be readily deter¬ 
mined in each case by examination of the information concerning the engi¬ 
neering characteristics of existing stations on file with the Commission and 
the information set out in the application of the proposed new station or the 
station applying to modify its existing license, also on file and open to 
inspection. The expected ground conductivity betw’een the two stations can 
be assumed to be that shown in a map of assumed electrical conductivities 
of all areas in the United States, contained in the Commission’s Standards 
of Good Engineering Practice, and based on data including actual measure¬ 
ments, information concerning soil characteristics and other relevant infor¬ 
mation considered in a rule-making proceeding in which the material was 
compiled (Docket No. 4063), as modified from time to time upon receipt 
of additional information. Or a party, believing that the map fails to 
disclose the actual facts with respect to the conductivity in a specific area 
along the path of the signals of the proposed and existing operation, is free 
to make, in accordance with methods prescribed by the Standards, its own 
measurements of the soil conductivity in the area between the two stations. 
See, Introduction to Standards of Good Engineering Practice Concerning 
Standard Broadcast Stations, 1 Pike & Fischer, R. R., page 81 : 1. 
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ingly complex and technical questions necessarily dependent 
upon the Commission’s Rules and Standards and the facts 
peculiar to the particular case. It is apparent, therefore, that 
unless a petitioner, claiming a right to be heard because of 
alleged objectionable interference within the protected con¬ 
tours of its station, is required to demonstrate as well as to state 
that such interference would exist, a large number of com¬ 
pletely unnecessary hearings will be required. The showing re¬ 
quired by Section 1.390 (c) of the Rules, however, makes 
possible the dismissal, at a preliminary stage, of those petitions 
which are purely frivolous or filed for purposes of delay, 9 or 
petitions, which, while filed in good faith, are either based on 
erroneous interpretations of or failure to consider any or all 
of the relevant provisions of the Standards, or are the result of 
errors in calculation. The rule makes available to the Com¬ 
mission sufficient factual information to enable it to make a 
preliminary determination as to whether the claim of inter¬ 
ference has sufficient merit to warrant setting aside the grant 
and designating the application for further proceedings. And 
the requirement also affords other interested parties, including 
the applicant whose grant petitioner is endeavoring to set aside, 
an opportunity to file responsive opposing pleadings detailing 
the respects in which such parties believe the petition to be 
inadequate. 

It is clear, therefore, that Section 1.390 (c) of the Com¬ 
mission’s Rules is a reasonable exercise of the Commission’s 
rule-making authority which aids the orderly dispatch of Com¬ 
mission business which imposes no unreasonable requirement 
on licensees desiring to avail themselves of any rights to which 
they may be entitled under Section 312 (b) of the Communi¬ 
cations Act. As the Supreme Court pointed out in Federal 
Communications Commission v. WJR, The Goodwill Station, 
Inc., 337 U. S. 265, at p. 282: 

* * * the terms of Section 312 (b) must be read in 
the light of the Act’s general procedural authorization 

• It should be noted that with the current workload of the Commission a 
licensee, able to force a potential competitor into a hearing, may, even if 
its claim later proves groundless, forestall the commencement of the com¬ 
peting service for as much as a year or IS months and deprive the public 
of the new service during that period. 
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in Section 154 [Section 4 (j)] which empowers the Com¬ 
mission to conduct its proceedings in such manner as 
will best conduce to the proper dispatch of business, 
and to the ends of justice. 

B. Since appellant clearly did not comply with Section 1.390 (c) of the 
Commission’s rules, its petition for rehearing was properly dismissed by 
the Commission 

Section 1.390 (c) of the Commission’s Rules requires licensees 
or permittees petitioning for reconsideration of a grant made 
without hearing on the basis of electric interference to affix to 
their petition an affidavit of a qualified engineer “which shall 
show either by reference to the Commission’s Standards of 
Good Engineering Practice or to actual measurements * * * 
that electrical interference will be caused to the station within 
its normally protected contour.” Appellant’s Petition for Re¬ 
hearing of the Commission’s grant to the Dunkirk, which ex¬ 
pressly invoked Section 1.390 of the Rules (App. 33), stated 
as its sole reason for securing rehearing that— 

The operation of the proposed station of Dunkirk 
Broadcasting Corporation, as authorized by the Com¬ 
mission, will produce interference to the service of 
WBNY within its established service area (App. 33). 

Thus, it is apparent that the petition was of the class required 
to be accompanied by an engineer’s affidavit meeting the re¬ 
quirements of Section 1.390 (c). The engineering affidavit at¬ 
tached to the appellant’s application merely stated, however, 
that (App. 33A): 

The Dunkirk Broadcasting Corporation operation will 
cause objectionable interference within the WBNY day¬ 
time normally protected contour [of] .5 mv/m. Fur¬ 
ther objectionable interference will be caused within 
the .5 mv/m normally protected contour of the Dun¬ 
kirk operation by WBNY. 

No reference was made to either the Standards or to any 
actual measurements. The Commission, therefore, in accord¬ 
ance with its previously announced procedure, see Centred 
Pennsylvania Broadcasting Co., 4 Pike & Fischer, R. R. 1210, 
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dismissed the petition by Memorandum Opinion and Order 
dated February 16, 1949. 

In both its motion to set aside the Commission’s original dis¬ 
missal order (App. 51-52) and in its brief on this appeal (Br. 
18), appellant has argued that the engineering affidavit did, 
in fact, constitute at least reasonable compliance with the Com¬ 
mission’s Rule. The argument to this effect in appellant’s 
brief is that the affidavit was signed by a qualified engineer 
and his use of such terms as “objectionable interference,” “nor¬ 
mally protected contour” and “.5 mv/m” must be assumed to 
be “words of art * * * used as defined in the Standards, 
bearing in mind conductivities specified by the Standards for 
that area, the distance of separation between the two antennas, 
WBNY’s existing antenna efficiency and Dunkirk’s antenna 
efficiency specified in its application” (Br. 18). As the Com¬ 
mission pointed out, however, in denying the appellant’s mo¬ 
tion to set aside the Commission’s original dismissal order, 
Section 1.390 (c) does not require the supporting affidavit to 
“allege” or “state” the existence of interference but to “show” 
the extent and nature of the interference by one of two methods 
prescribed in the rule. 10 This means that the affidavit must 
show the methods used and assumptions made in reaching the 
conclusion that objectionable interference will result. The 
type of conclusory engineering affidavit submitted by appel¬ 
lant obviously would not disclose the essential information 
by which the Commission could determine whether the appli¬ 
cation for a hearing was a bona fide one based on demonstrable 
evidence or was frivolous, filed for the purposes of delay or 
based on untenable calculations or factual assumptions. The 
objective of the rule to make unnecessary the holding of hear- 

* The Commission in this opinion disposed of appellant’s argument, made 
in the motion to set aside the original dismissal order, that the affidavit of a 
qualified engineer must be assumed to be based on computations made by 
methods prescribed by the Standards bearing in mind, among other factors, 
“average antenna height’’ (App. 92). It pointed out that “average” antenna 
heights are never used in calculating interference in the standard broadcast 
service, and, since the exact height of the two antennas involved in the 
present case had previously been determined and were readily ascertainable, 
any computations which failed to utilize these fixed antenna heights would 
be obviously erroneous and not in compliance with the Standards (1 Pike <fc 
Fischer, R. R., § 81 : 27), or Section 1.390 (c) of the Commission's Rule. 
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ings on obviously insubstantial claims discussed above, at 
pages 15-17, would thus be effectively frustrated. 

Appellant has suggested that no elaborate engineering affi¬ 
davit was necessary in the present case since it was requesting 
“no unusual protection” (Br., 18n). Examination of the facts 
disclosed by the pleadings of appellant and intervenor makes 
clear, however, that at least two questions with respect 
to the extent of the interference to Station WBNY caused by 
operation of the Dunkirk station and the extent of protection 
to which Station WBNY is entitled, merited detailed considera¬ 
tion by appellant and particularly by his consulting engineer 
in the affidavit accompanying the Petition for Rehearing. 
These involve, first, the reasons for appellant’s reaching a 
different conclusion as to the extent of the expected interference 
from Dunkirk to WBNY than that arrived at by intervenor 
and set forth in its application for a construction permit, and, 
second, the effect of a prior grant of a construction permit for 
a station in Erie, Pennsylvania, on the right of WBNY to con¬ 
tinue to be protected to its .5 mv/m daytime contour. But 
these matters were completely ignored by appellant in both the 
Petition For Rehearing and the attached engineering affidavit. 

With respect to the first of these questions, it is to be noted 
that the assertion in appellant’s engineering affidavit that 
operation of intervenor’s station would cause “objectionable 
interference within the WBNY daytime normally protected 
contour [of] .5mv/m” (App. 33A) is, as appellant has care¬ 
fully pointed out in his brief, directly contrary to the state¬ 
ment in the engineering report filed with the original Dunkirk 
application that “no co-channel or adjacent channel interfer¬ 
ence will be caused to or received from any existing or pro¬ 
posed broadcasting station during the daytime hours of opera¬ 
tion ” (App. 10). The Dunkirk engineering report carefully 
stated that the calculations resulting in its conclusion that no 
objectionable interference would result from the operation of 
the proposed station had been computed on the basis of an 
assumed uniform ground conductivity of 5x10-14 emu, and 
a uniform effective field for the proposed Dunkirk station of 
135 mv/m at one mile in the horizontal plane as, allegedly, 
prescribed by the Standards (App. 11). The report also made 
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specific reference to other requirements of the Standards which 
it stated had been adhered to in computing the expected extent 
of the interference (App 10-11). Appellant, however, made 
no effort whatsoever to detail the basis upon which it had 
reached a contrary conclusion, or to challenge the validity 
of the stated basis of intervenor’s calculations. 11 Yet, appel¬ 
lant’s engineer had presumably utilized certain fixed assump¬ 
tions based on the Standards in calculating the extent and 
magnitude of the expected interference to WBNY from Dun¬ 
kirk, and it clearly would not have been unfeasible for him to 
have set forth these assumptions, in the affidavit filed with the 
Commission, together with an indication of where and how 
they differed from those relied on by intervenor. u 

The second and perhaps even clearer example of the defi¬ 
ciency of appellant’s Petition For Rehearing and attached en¬ 
gineering report is presented by the complete lack of discussion 
of the extent of the contours to which Station WBNY was en¬ 
titled to protection during the daytime period in which the 
interference from Dunkirk is alleged to occur. Appellant is a 
Class IV station operating on the “local channel” frequency of 
1400 kilocycles. See Section 3.24 of the Commission’s Rules 
and Regulations, 1 Pike & Fischer, R. R. § 53:27. Under the 
Commission’s Standards, such stations “are normally protected 
to the 500 uv/m [.5 mv/m] ground wave contour daytime” 
[emphasis supplied], 1 Pike & Fischer, R. R. § 81:6. But the 
Standards also state that— 

when a station is already limited by interference from 
other stations to a contour of higher value than that 
normally protected for its class, this [higher] contour 
shall be the established standard for such station with 
respect to interference from all other stations (1 Pike & 
Fischer, R. R. § 81:11). 

n It is, of course, possible that appellant may have used the identical 
basis for calculating the expected interference as had intervenor, but readied 
a different result because of differences in the mathematical calculations. 
But if this were the case it would seem clear that appellant’s showing could 
have included a detailed account of appellant’s calculations, making clear 
that any mathematical error must have been made by intervenor’s engineer 
in its original application. 
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And since, prior to the grant of the Dunkirk application, the 
Commission had, without objection by appellant, granted a 
construction permit for a new station in Erie, Pennsylvania, 
whose operation the Commission had expressly found would 
cause objectionable interference within WBNY’s normally pro¬ 
tected .5 mv/m daytime contour, a serious question existed as 
to whether Station WBNY was, in fact, entitled to “normal” 
protection to its .5 mv/m contour or was, on the contrary, en¬ 
titled to protection only to the higher contour to which the 
Erie station limited it. 32 

The Commission had granted the application of the Erie 
Broadcasting Company for a construction permit for a new 
station in Erie, Pennsylvania, on December 9, 1948, six days 
before the grant of the construction permit to the intervenor 
in the present case. The decision on the Erie application, re¬ 
leased by the Commission on December 13,1948,22 days before 
the filing of the appellant’s Petition For Rehearing, expressly 
recognized, as had the proposed decision in the same matter 
adopted on July 14, 1948, that, assuming an antenna site in 
the center of the city and an antenna efficiency of 95 mv/m, 
WBNY would receive interference from the proposed Erie op¬ 
eration “in an area of 119 square miles (of a total 885 square 
miles) with a population of 9,935 (of a total of 770,056) within 
the WBNY 0.5 mv/m contour.” Times Publishing Company, 
4 Pike & Fischer, 603. Appellant filed neither a petition for 
rehearing nor an appeal from the Erie grant which plainly re¬ 
sulted in an indirect modification of appellant’s license. Yet 
the effect of this grant to Erie was completely ignored by 

“Appellant apparently recognized the possible effect of the Erie grant 
upon its rights to be protected from interference from Dunkirk. For while 
the engineering affidavit stated that the Dunkirk operation would cause 
objectionable interference “within WBNY’s daytime normaUy protected con¬ 
tour [of] .5 mv/m” (App. 33a), it carefully refrained from stating that 
WBNY was entitled, under the Standards, to protection within such contour. 

The Petition For Rehearing, itself, merely stated that operation of the 
Dunkirk station would produce Interference to the service of WBNY within 
its “established service area” (App. 33). But the term “established service 
area” is not a term apart and is not used in any place in the Rules and 
Regulations or the Standards of Good Engineering Practice which establish 
the basis for determining the protected contours of particular stations. 
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appellant in its Petition For Rehearing and the attached en¬ 
gineering affidavit. 13 

Appellant has suggested in its brief that since the Erie grant 
was made prior to the selection of an antenna site by the suc¬ 
cessful Erie applicant and subject to securing subsequent Civil 
Aeronautics Administration approval of the site and antenna 
system determined upon, it is possible that the eventual loca¬ 
tion of the transmitter would be such as to minimize or entirely 
extinguish the expected interference from Erie to WBNY. 14 
Thus, appellant claims that if the Erie grantee subsequently 
specified a site south of the center of Erie, the interference to 
WBNY’s .5 mv/m contour would be reduced to “a vanishing 
point” (Br. 12). It is, of course, apparent that the chances 
were equally as good that a site to the north of the center of 
Erie would be chosen which would cause even greater inter¬ 
ference to WBNY than that calculated on the assumption of 
a site in the exact center of the city. And appellant acknowl¬ 
edges that it would have had the right to intervene in the 
Erie hearing, had it chosen to do so, through the use of the same 
calculations showing expected interference to its station, which 
intervenor is relying on to show the reduction in WBNY’s pro¬ 
tected contours. Appellant cannot sit back and fail to pro- 

“ Intervenor, on the other hand, in its Opposition To Appellant’s Petition 
For Rehearing, expressly alleged that any possible adjacent channel inter¬ 
ference to WBNY from the proposed Dunkirk operation would fall “entirely 
within the intervenor’s area from the Erie operation to WBNY” (App. 37). 
Moreover, this assertion was supported by the attached affidavit of inter¬ 
venor’s consulting radio engineer which carefully set out the basis in the 
Standards for intervenor’s assertion of the overlapping nature of the areas 
of interference which would be caused to WBNY by operation of the Erie 
and Dunkirk stations together with a supporting chart. 

“Except where an applicant seeks authority to install a directional an¬ 
tenna system where the exact location of the site becomes critical, the 
Commission permits applicants to file applications for construction permits 
witout first choosing an antenna site, so that the applicant will not have 
been put to that unnecessary expense if the application is not granted. (See 
1 Pike & Fischer, R. R. Sec. 53:33; 1 Pike & Fischer, R. R. Sec. 81:131.) 
Any grant of such an application for a construction permit is, instead, made 
subject to the condition that, within sixty days from the date of the grant, 
an appUcation be filed with the Commission for modification of construction 
permit, specifying a transmitter site and antenna system meeting the re¬ 
quirements of the Standards of Good Engineering practice. See Times Pub¬ 
lishing Co., 4 Pike & Fischer, R. R. 603, 616. 
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tect its rights with respect to the Erie grant and then claim 
that the effects of this grant as an indirect modification of its 
rights to protection should not be considered in determining the 
extent of its protection from the Dunkirk operation because of 
the alleged possibility that the actual operation of the Erie 
station might cause less interference to WBNY’s operation than 
the calculated amount which appellant, through inaction, has 
already agreed to receive. But in any event appellant’s argu¬ 
ment would have been entitled to consideration only if it could 
have shown, as fact rather than speculation, in the engineering 
affidavit attached to the Petition For Rehearing, that any site, 
which the Erie grantee might properly have selected under 
the Standards, 15 would not result in interference to WBNY in 
the same area in which the alleged interference from the Dun¬ 
kirk station would fall. 18 

Appellant has also argued, in the alternative, that even if its 
engineering affidavit did not fully comply with the exact pro¬ 
visions of Section 1.390 (c) of the Commission’s Rules, there 
was no justification for the Commission’s absolute denial of 
its petition because of such technical deficiencies (Br. 19). 
In support of this contention, petitioner places his principal 
reliance upon a line of cases dealing with the liberality of 

“ Section 3.24 (e) of the Commission’s Buies (1 Pike & Fischer, Sec. 53:24 
(e)), requires that the location of the transmitter shall comply with the 
requirements of good engineering practice. The Standards of Good Engi¬ 
neering Practice deal in detail with the location of the transmitters of 
standard broadcast stations. (See, 1 Pike & Fischer, B. R. Secs. 81:133- 
81:152.) One of the four primary objectives to be obtained in the selec¬ 
tion of a site for a transmitter of a broadcast station is: “To serve ade¬ 
quately the center of population in which the studio is located and to give 
maximum coverage to adjacent areas.” [Emphasis added.] (1 Pike & 
Fischer, B. B. Sec. 81:139.) Class IV stations with power of 250 watts 
in cities of under 150,000, such as Erie, may normally locate their antenna 
sites no more than 3 miles from the center of the city to be served (1 Pike & 
Fischer, R. R. Sec. 81:140). And the other requirements of the Standards 
make the establishment of antenna sites for local stations in the very heart 
of the business district of a city almost mandatory. 

* The Commission’s records disclose that on June 14, 1949, Erie filed 
an application with the Commission for modification of its construction 
permit which specified a site approximately in the center of Erie, Pennsyl¬ 
vania and which met the requirements of the Standards. The Commission 
granted this modified application on October 14, 1949. It is apparent, 
therefore, that the alleged possibility that the Erie interference to WBNY 
might be minimized, has not materialized. 
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courts under the Federal Rules of Civil Procedure and anal- 
agous state codes in accepting pleadings which are primarily 
conclusory in nature where they are sufficient to advise the 
opposing party of the moving party’s basic claims. It is al¬ 
leged that since both the Commission and the intervenor were 
able to deduce from appellant’s petition and the attached engi¬ 
neering affidavit that he was claiming a right to a hearing on 
the grounds of interference which would be caused by any grant 
to Dunkirk within WBNY’s .5 mv/m contour, it would be 
unconscionable to deprive appellant of its alleged rights because 
of its failure to show the interference by specific reference to 
the Standards or to actual measurements. But acceptance of 
such an argument carries with it a determination that the Com¬ 
mission’s requirements for engineering affidavits showing the 
alleged interference were unreasonable or unimportant, which, 
as we have seen, is not the case. And, while both judicial and 
administrative procedure has in recent years moved away from 
the niceties of pleading and evidence which characterize the 
common law, this development has not given parties seeking to 
avail themselves of either the judicial or administrative licens¬ 
ing processes the license to ignore or circumvent the reasonable 
procedural requirements established for the expeditious hand¬ 
ling of matters coming before courts or administrative agencies. 
As this Court recently stated in Kass v. Baskin, 82 App. D. C. 
385,164 F. 2d 513, in answer to a similar argument that a party 
should not be deprived of his constitutional right to a jury trial 
because of his technical failure to comply with the applicable 
rules for demanding a jury (82 App. D. C. 388): 

. . . observance of reasonable rules for the conduct of 
the business of the courts is not a mere technicality but 
may be part of the major business of preserving the 
basic rights of people who must come to the courts. 

Not infrequently do courts refuse to consider points on ap¬ 
peal not raised in accordance with procedural rules. Williams 
v. Dodds, 163 F. 2d 724 (C. C. A. 9); Western National Insur¬ 
ance Company v. LeClare, 163 F. 2d 337 (C. C. A. 9 ); Maghan 
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v. Young, 80 App. D. C. 395,154 F. 2d 13; Mill Owners Mutual 
Fire Insurance Company v. Kelly, 141 F. 2d 763 (C. C. A. 8); 
cf. Jesionowshi v. Boston & Maine Railroad, 329 U. S. 452. 
Where an appeal to the courts is not perfected in accordance 
with applicable rules with respect thereto, the appeal is dis¬ 
missed. In Benites v. Hampton, 123 U. S. 519, 521 the Su- - 
preme Court dismissed the case for want of an assignment of 
errors and of a brief such as the rules required. The Court, 
speaking through Chief Justice Waite, observed that: “In the 
present crowded state of our docket, we must insist on a reason-, 
able compliance with the rules which have been adopted to 
facilitate the investigation of cases and keep us up in our work.’’ 
Petitions for certiorari which fail to contain definite and com¬ 
plete disclosures concerning the controversy will be dismissed. 
Furness, Withy & Company v. Yang-tsze Insurance Associa¬ 
tion, 242 U. S. 430; Erie Railroad Company v. Kirkendall, 266 
U. S. 185. In Seaboard Air Line Railway Company v. Watson, 
287 U. S. 86, a case in which the appellant failed to include an 
assignment of errors setting forth separately and particularly 
each asserted, the Supreme Court stated: (p. 91) 

And as the rule makes for convenience and certainty 
in the consideration of cases the court may, and gen¬ 
erally it will, disregard a specification that is so uncer¬ 
tain or otherwise deficient as not substantially to com¬ 
ply with the rule, even if the opposing party raises no • 
question and treats it as adequate. 

It is not necessary to expand on this well-established proposi¬ 
tion indefinitely; a few relevant examples will suffice. Thus, 
rule 56 (e) of the Federal Rules of Civil Procedure (28 TJ. S. 
C. A. fol. Sec. 723 (c)) prescribes the form and contents of ; 
affidavits used in support of or in opposition to a motion for 
summary judgment. Affidavits which fail to measure up to 
its requirements may not be considered and will be disregarded. 

Jameson v. Jameson, — App. D. C. —, 176 F. 2d 58. Mere legal 
conclusions or restatements of allegations of the pleadings in , 
the affidavits are insufficient. United States v. Britten, 161 . 
F. 2d 921 (C. C. A. 3); Walling v. Fairmont Creamery Com- 
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party, 139 F. 2d 318 (C. C. A. 8). This Court has held that 
the statement of reasons for appeal from an order of the Fed¬ 
eral Communications Commission must set forth with particu¬ 
larity the errors assigned and that failure to do so will result 
in dismissal. Stuart v. Federal Communications Commission, 
70 App. D. C. 265,105 F. 2d 788; WOKO, Inc. v. Federal Com¬ 
munications Commission, 71 App. D. C. 228, 109 F. 2d 665. 
And this Court has also held that reasonable procedural rules 
established by the Commission are equally as entitled to re¬ 
spect from parties appearing before the Commission, as are its 
own procedural rules in cases brought before it on appeal. Cf. 
Ward v. Federal Communications Commission, 71 App. D. C. 
166, 108 F. 2d 486; Pulitzer Publishing Company v. Federal 
Communications Commission, 68 App. D. C. 124, 94 F. 2d 249. 
Appellant can, therefore, not object to the refusal of the Com¬ 
mission to accept a petition for rehearing setting forth what 
appellant himself has admitted are no better than “ultimate 
facts” (Br. 19), which plainly does not contain the showing by 
a qualified engineer required, by Section 1.390 (c) of the 
Commission’s Rules. 

Finally, appellant has contended that even if the Commis¬ 
sion was otherwise correct in holding that appellant had failed 
to comply with Section 1.390 (c) of its rules, it was under an 
obligation to waive compliance with the rules in accordance 
with Section 1.701 (1 Pike & Fischer, R. R. § 51:701) which 
provides that “any provision of the rules may be waived by the 
Commission if good cause therefor exists.” But this argument 
is purely make-weight. Neither the Courts nor administra¬ 
tive agencies are obliged to take the initiative in suggesting or 
inviting amendments to cure defects in pleadings or applica¬ 
tions nor to waive its rules authorizing such curative action. 
Cf., Keene Lumber Company v. Leventhal, 165 F. 2d 815, 823 
(C. C. A. 1). Even if it had expressly requested waiver of the 
rule it is clear that in the present case no such request could 
have been granted by the Commission without reducing the rule 
to a nullity. In any event, in the absence of a timely request, 
appellant’s belated reliance upon Section 1.701 of the rules in 
its brief is not entitled to any consideration at this time. 
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CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the appeal should be dismissed. 

Federal Communications Commission, 
Benedict P. Cottone, 

General Counsel. 

Max Goldman, 

Assistant General Counsel. 

Richard A. Solomon, 

Thomas H. Wall, 

Counsel. 
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I 

THE APPEAL IS TIMELY 

Both the appellee (Br. 5-10) and the intervenor (Br. 
8-10) contend that the appeal is not timely. We disagree. 

The Dunkirk grant was made by minute entry, without 
a hearing or advance “notice in writing”, on December 15, 
1948 (announced December 16, 1948). Appellant filed an 
“application for rehearing” on January 5, 1949 (Joint 
App. 32). The Commission denied this petition on Febru- 
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ary 16, 1949, announced February 17, 1949 (Joint App. 
47) on the technical ground that the engineering affida¬ 
vit accompanying the petition made insufficient reference 
to the Commission’s Rules and Standards (Joint App. 
43-46). Both the appellee (Br. 7) and the intervenor 
(Br. 8) recognize that this petition tolled the running 
of the 20-day period prescribed by section 402(c) for 
the taking of appeals to this Court and do not deny 
that such a petition was a prerequisite to appeal under 
this Court’s decision in the Red River case, 69 App. D. C. 
1, 98 F. 2d 282 (1938). 

However, the Commission’s action in thus refusing to 
consider appellant’s protest of the Dunkirk grant because 
of an alleged pleading deficiency interjected a new point 
into the controversy. To obviate any contention that appel¬ 
lant had not exhausted his administrative remedies, a pre¬ 
requisite to an appeal, appellant filed a petition requesting 
the Commission to reconsider its denial of the previous 
petition, arguing that the pleading was sufficient and calling 
attention to the fact that Dunkirk had had no difficulty in 
construing its import. This so-called second petition for 
rehearing 1 was filed with the Commission on March 9,1949, 
within the 20-dav statutory period for the taking of an 
appeal. The petition was entertained by the Commission, 
considered on the merits, and denied in a Memorandum 
Opinion and Order of May 18,1949, released May 19, 1949, 
notwithstanding intervenor’s request that it be dismissed 
as a second petition (Joint App. 58-62). This appeal fol- 


1 Appellant has already had occasion (Opening Br. 8 n. 2, 9-10) to 
refer to the anomalous fact that a petition by a “person aggrieved” 
to set aside an ex parte grant (though such a pleading is in the 
nature of an original bill in equity to set aside a judgment in a 
proceeding to which he was not a party) is nevertheless denominated 
an “application for rehearing ”, even though this pleading is in many 
instances the initial pleading filed by the person claiming aggrieve- 
ment. Appellant's so-called second petition is thus in reality his 
first “petition for rehearing”. But even treating it as a “second 
petition”, the instant appeal is timely for reasons hereinafter stated. 
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lowed, within the 20-day period specified in the Communi¬ 
cations Act (Joint App. 2). 

Thus, the divergent views of the respective parties re¬ 
garding the timeliness of the appeal turn on whether the 
Commission had jurisdiction to entertain a so-called second 
petition for rehearing covering a new point interjected 
into the proceeding by the February 16, 1949 opinion and 
order, and if so whether the Commission’s action in enter¬ 
taining and disposing of that petition on the merits tolled 
the running of the appeal period. 

That the Commission had jurisdiction to entertain ap¬ 
pellant’s March 9,1949 pleading is scarcely debatable. The 
Commission has expressly provided in its own rules that 
it “may on its own motion set aside any action made or 
taken by it within 20 days after public notice is given of 
such action” (Rule 1.726(c), 1 R. R. 51:726(c)). Thus, 
clearly, the Commission could on its own motion have set 
aside its February 16, 1949 order (announced February 
17, 1949) on March 9, 1949, the date appellant filed a peti¬ 
tion requesting the Commission to take such action. While 
the Commission’s rules do not expressly provide for second 
petitions for rehearing, they likewise do not expressly pro¬ 
hibit such petitions, especially where filed on new points 
raised in the denial order. Such petitions are not uncom¬ 
mon in F. C. C. practice, and (as the records of this Court 
bear witness) are occasionally granted. We refer particu¬ 
larly to the Record in No. 10,004. There, as the Commis¬ 
sion pointed out in its brief in that case (Br. 5), it origi¬ 
nally denied on March 31,1948 the * 1 First Don Lee petition 
for reconsideration” of an earlier consolidation hearing 
order. As the result of a “Second Don Lee petition for 
reconsideration” (Commission Br. 7), filed by Don Lee on 
April 20, 1948, a petition which merely “repeated and 
expanded upon the arguments made in its previous peti¬ 
tion” (Commission Br. 7), the Commission on May 13, 
1948 reversed its March 31. 1948 opinion and revoked its 
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previous consolidation order. Certainly the Commission, 
in the light of the action it took in the Don Lee case (No. 
10,004), cannot contend that it is without jurisdiction to 
entertain a second petition for rehearing, rule or no rule. 

It is this fact which renders inapposite the case of Safe- 
way Stores, Inc. v. Coe , 78 App. D. C. 19, relied on by the 
Commission (Br. 9). As the concluding paragraph of the 
Safeway opinion makes clear, that case turned on the fact 
that the district court under the new Federal Rules was 
without jurisdiction to consider an untimely motion for a 
new trial, and hence its action in considering such a motion 
on the merits did not toll the running of the appeal. There 
this Court said (pp. 23-24): 

In view of all of the above, we are of the opinion that 
Safeway had only ten days after the judgment in which 
to apply for a rehearing, and that the [district] court 
had no jurisdiction to entertain its application after 
ten days had passed. No application having been 
made within ten days, the judgment became final and 
the subsequent filing of a motion did not clothe the 
[district] court with new jurisdiction nor suspend the 
time for taking an appeal. 2 

Such is not the instant situation. Administrative agen¬ 
cies, even though their rules and the act under which they 
operate are silent on the point, have jurisdiction to enter¬ 
tain a petition for rehearing ( Braniff Airways v. Civil 
Aeronautics Board, 79 App. D. C. 341) and even second 
and third petitions for rehearing ( West Coast case, Pike 
& Fischer, Administrative Law, section 48g. 13-7), when 
such petitions are filed prior to the expiration of the statu¬ 
tory appeal period. Since the Commission had jurisdiction 
to entertain the so-called second petition of March 9, 1949, 
and did in fact dispose of it on the merits, despite inter- 
venor’s contention that it should be denied on the ground 
it was a second petition, the appeal period was tolled, and 
appellant had 20 days after the announcement of the May 
17, 1949 denial order in which to appeal. Morse v. United 


2 Emphasis supplied throughout this brief. 
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States, 270 U. S. 151, 153-154 (1926) and cases there cited 
by Chief Justice Taft; Braniff Airways v. Civil Aeronautics 
Board, 79 App. D. C. 341,147 F. 2d 152 (1945); cf. Denholm 
& McKay v. Commission , 132 F. 2d 243, 247-248 (C. C. A. 
1, 1942). See also Gypsy Oil Co. v. Escoe., 275 U. S. 498, 
where the Supreme Court said: 

The running of the time within which proceedings 
may be initiated here to bring up judgment or decree 
for review is suspended by the seasonable filing of a 
petition for rehearing. But it begins to run from the 
date of denial of such petition and further suspension 
cannot be obtained by the mere presentation of a mo¬ 
tion for leave to file a second request for rehearing. 
Morse v. United States, 270 U. S. 151, 153, 154, 70 L. 
ed. 518,519,520,46 Sup. Ct. Rep. 241. 

If, however, a timely motion for leave to file the 
second petition is granted, and the petition is actually 
entertained by the court, then the time [statutory three 
months’ period] within which application may be made 
here for certiorari begins to run from the day when 
the court denies such second petition. 8 

Thus we think the doctrine of the Braniff case, that the 
CAB had authority to consider a petition for rehearing 
and that such petition tolled the appeal period, is appli¬ 
cable here, rather than the Safeway case, which turned on 
the jurisdiction of the federal district courts to entertain 
an untimely motion for a new trial. 

We think that this Court’s recent ruling in No. 10006 
(United Detroit Theatres v. Federal Communications Com¬ 
mission) also sustains its jurisdiction to entertain the in¬ 
stant appeal. In that case, the Commission had granted 
WXYZ an extension of its television construction permit 
on February 12, 1948 (Joint App. 58-59). 4 United Detroit 


3 The state court decisions relied on by intervenor (Br. 9-10) are 
not persuasive, because we are here concerned with a federal statute 
defining the jurisdiction of the Commission and of this Court 

4 References in this paragraph are to the Joint Appendix in No. 
10006. 
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Theatres filed a petition for reconsideration (Joint App. 
65-69) which the Commission denied on May 6, 1948 (Joint 
App. 71-73). More than 20 days thereafter (June 8,1948), 
United Detroit Theatres filed a second petition (Joint App. 
76-77) which the Commission denied on August 18, 1948 
(Joint App. 81-84). Within 20 days after the denial of 
this second petition, United Detroit Theatres appealed to 
this Court challenging the February 12, 1948 action of the 
Commission. The Commission’s motion to dismiss the 
appeal as untimely was denied by this Court by order 
entered January 26, 1949, and the appeal was eventually 
decided by this Court on the merits by a decision announced 
August 1, 1949. If the second petition in that case (filed 
after the 20-day statutory appeal period) tolled the time 
for appeal, as this Court has held, a fortiori the second 
petition filed in this case ( within the 20-dav statutory 
appeal period) accomplished the same result. We submit, 
therefore, on the basis of the precedent in the United 
Detroit Theatres case, the instant appeal is timely, and this 
Court has jurisdiction to consider the merits of the appeal. 

The Commission’s argument (Br. 8) that to permit a 
second petition for rehearing would justify additional peti¬ 
tions ad infinitum does not bear scrutiny. Frivolous peti¬ 
tions presenting nothing new can be summarily dismissed, 
and will not therefore operate to toll the running of the 
appeal period. Where a petition is not filed as of right, 
a person always runs the risk that it will be denied without 
being entertained on the merits and that he will thus lose 
his right of appeal. Wayne United Gas Co. v. Owens- 
Illinois Glass Co., 300 U. S. 131,137 (1937). Not to permit 
second petitions where the first is denied on a point not 
covered in the original petition, as for example on the 
ground that an inadequate number of copies (seven) were 
filed or that the petition was not served on other parties, 
would necessitate petty appeals to this Court in order to 
bring to the Commission’s attention the fact that service 
had been waived or that extra copies of the petition were 
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mislaid in the Commission’s own files. Any argumentum 
ab inconvenienti thus supports appellant’s contention that 
the second petition filed in good faith before the 20-day 
appeal period expired and subsequently entertained by 
the Commission on its merits tolled the running of the 
appeal period. 


II 

THE COMMISSION’S FAILURE TO SET THE 
DUNKIRK GRANT ASIDE AND AFFORD AP¬ 
PELLANT A HEARING CONTRAVENES THE 
KOA DECISION 

In its answer to cur brief on the merits the Commission 
(Br. 10-26) repeats arguments w’hich this Court (76 App. 
D. C. 238) and the Supreme Court (319 U. S. 239) rejected 
in the KOA case. To appreciate the marked similarity of 
the Commission’s position in that case and the instant 
case, a few explanatory comments are required. 

Where the Commission grants an application without a 
hearing, 5 an existing licensee w r ho believes that his licensed 
service area will be encroached upon may petition for re¬ 
hearing. Such a petition must be supported by the affidavit 
of a qualified engineer (Rule 1.390(c)). Where the Com¬ 
mission, upon analyzing an application is unable to find 
that a grant is in the public interest, it designates the 
application for hearing. 0 At this point an existing licensee 
who believes that his licensed service area will be en¬ 
croached upon may petition to intervene. Such a petition 
must likewise be supported by the affidavit of a qualified 
engineer (Rule 1.388(a)). In other words, the type of 
affidavit which must accompany a petition to intervene or 


^Pursuant to the first sentence of section 309(a) of the Commu¬ 
nications Act. 

6 Pursuant to the second sentence of section 309(a) of the Com* 
munications Act. 
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a petition for rehearing filed by an existing licensee is 
identical (Rules 1.388(a) and 1.390(c)). Therefore, the 
' fact that the KOA case involved a petition to intervene 
whereas the instant case involves a petition for rehearing 
is for present purposes a distinction without a difference. 
Bearing this fact in mind, a brief analysis of the KOA 
litigation will show the aptness of that decision to the 
instant appeal. 

In the so-called KOA case, the Commission had desig¬ 
nated for hearing an application by WHDH to operate 
unlimited time on KOA’s frequency. It did not make KOA 
a party to the proceeding. KOA asked leave to intervene. 
The petition, “in substance, alleged only that the proposed 
operation of WHDTT would ‘cause interference to station 
KOA in areas where KOA’s signal is now interference 
free*, that KOA ‘w’ould be aggrieved and its interests 
adversely affected’ by the proposed operation, and that a 
grant of WHDH application -would not be in the public 
interest, convenience, or necessity.” 7 The Commission 
denied the petition because it failed to set forth the neces¬ 
sary facts w T ith the exactitude required by the Commission’s 
intervention rule (then Rule 1.102). 8 On this point the 
Commission stated (Matheson Radio Co. Inc., 8 F. C. C. 
411, 419, 421): 

As we pointed out in our decision in the Hazelwood 
matter [7 F. C. C. 443], the act contains no provision 
giving the right of intervention in proceedings to any 
person or class of persons, but expressly provides that 


7 For reasons which will become apparent, the foregoing summary 
of KOA’s petition to intervene is taken from Justice Frankfurter’s 
dissenting opinion in the KOA case (319 U. S. at p. 250). 


8 Rule 1.102 is the forerunner of the current intervention rule 
(1.388(a)). It read as follows: “Petitions for intervention must 
set forth the grounds of the proposed intervention, the position and 
interest of the petitioner in the proceeding, the facts on which the 
petitioner bases his claim that his intervention will be in the public 
interest, and must be subscribed or verified in accordance with sec. 
1 . 122 .” 
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the Commission may “conduct its proceedings in such 
manner as will best conduce to the proper dispatch of 
business and to the ends of justice [Section 4(j) of 
the Act].” We promulgated rule 1.102 relating to 
intervention pursuant to this authority. National’s 
petition, like the petition in the Hazelwood case, pre¬ 
viously referred to, failed to meet the requirements of 
this rule, since it did not set forth “the facts on which 
the petitioner bases his claim that his intervention will 
be in the public interest.” Petitioner did not even 
allege that it had any evidence to introduce, much less 
state the type of evidence which the petitioner desired 
to adduce, or what petitioner intended to prove by 
participating in the hearing. 

Since petitioner has no legal right to be heard in any 
event, and did not comply with the Commission’s rule 
providing for intervention, we think the contention 
that the Commission erred in not permitting petitioner 
to intervene is without merit. 

This Court reversed the Commission and concluded that 

v 

KOA should have been allowed to intervene (76 App. D. C. 
238). On certiorari to the Supreme Court the Commission 
again contended that under sections 4(j) and 303(r) of the 
Act, the same sections relied on here (Br. 11, 17), it could 
regulate its own procedures and deny intervention where 
the x>etition was not in complete accordance with its rules. 
Justice Frankfurter (dissenting) agreed. But his dissent 
serves only to highlight the majority view of this Court 
and the Supreme Court that an existing station’s license 
can not be modified without “notice in writing of the pro¬ 
posed action and ... a reasonable opportunity to show 
cause why an order of modification should not issue” (319 
TJ. S. 245-246). Regarding the sufficiency of the petition 
to intervene the Supreme Court said (p. 246): 

It is not necessary to discuss at length the sufficiency 
of the petitions to intervene if, as we have held, the 
Act itself provided that, in such an instance as the 
present, KOA was entitled to be brought in as a party. 
A licensee cannot show cause unless it is afforded 
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opportunity to participate in the hearing, to offer 
evidence, and to exercise the other rights of a party. 

As we pointed out in our opening brief (Br. 14-15), 
Dunkirk’s application failed to disclose the interference, 
now admitted, which it would cause to WBNY. This omis¬ 
sion was in clear violation of the express requirements of 
Rule 3.24 and the application form (F. C. C. Form 301). 
Likewise, when the Commission originally designated the 
Dunkirk application for hearing along with the mutually 
exclusive Jamestown application, WBNY “was entitled to 
be brought in as a party”, not only by virtue of the express 
language of the KOA decision but also by virtue of the 
Commission’s own rules (Rule 1.387(b)(1)). The Com¬ 
mission failed to furnish appellant the “notice in writing” 
required by section 312(b) of the Act. And five months 
before the scheduled hearing date, the Commission removed 
the application from hearing status and granted it ex parte 
and without “notice in writing”. 

Forced to resort to a petition for rehearing, the Commis¬ 
sion (although condoning Dunkirk’s non-disclosure of the 
interference and its own failure to include WBNY as a 
party to the proceeding—both in contravention of its own 
rules) now contends that the engineering affidavit attached 
to the petition made insufficient reference to the Standards, 
as required by Rule 1.390(c), despite the fact that Dun¬ 
kirk’s engineer had no difficulty analyzing its full import. 
As this Court has had occasion to remark within the past 
10 days, “designations for hearing, like pleadings under 
modern procedure are for the purpose of reasonably ap¬ 
prising the parties of the issues involved and are not to be 
struck down for non-prejudicial deficiencies .” Mansfield 
Journal Co. v. F. C. C ., (No. 10049), slip opinion p. 8. 

Thus we may concede for present purposes that the 
Commission has authority under sections 4(j) and 303(r) 
of the Act to prescribe the substantive content of petitions 
for rehearing. But it does not follow that pleadings in 
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substantial conformity with the requirements thus pre¬ 
scribed can be “struck down for non-prejudicial deficien¬ 
cies.” The Commission seeks to give the impression (Br. 
17-18) that “under previously announced procedure” it 
had always exacted strict compliance with the formal re¬ 
quirements of Rule 1.390(c), citing a case decided after 
the instant petition was filed. This statement by the Com¬ 
mission is completely misleading. During the 3*4 years 
between the lifting in August 1945 of the wartime “freeze” 
on the processing of broadcast applications and the filing 
of the instant petition for rehearing on January 5, 1949, 
not a single petition for rehearing (out of literally hun¬ 
dreds which were filed during that period) was struck down 
for non-compliance with the formal as distinguished from 
the substantive requirements of Rule 1.390(c). It was not 
until February 2, 1949, almost a month after the instant 
petition was filed and approximately 50 days after the Dun¬ 
kirk grant was made, that the Commission for the first 
time denied a petition for rehearing for non-compliance 
with the formal requirements of this rule. Central Penn¬ 
sylvania B/casting Co., 4 R. R. 1210 (February 2, 1949). 
Tn that case the consulting engineer stated that he was in 
possession of engineering information which indicated pos¬ 
sible interference. Such measurements or other data was 
not submitted to the Commission. It is therefore obvious 
that the engineer was not relying on the Commission’s soil 
conductivity maps. With that decision we have no quarrel. 
In recent months one other petition has been similarly 
denied. Thus, over a span of 4y 2 years, the Commission 
in only three instances has had occasion to invoke the 
formal terms of rule 1.390(c). 

Tn the instant case there was substantial compliance with 
the rule. The petition enabled the other party to recognize, 
presumably for the first time, the interference which would 
be caused within WBNY’s 0.5 mv/m contour. Hence, the 
pleading should not have been ignored for “non-prejudicial 
deficiencies”, but should have been considered on its merits. 
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The Commission has exonerated Dunkirk for noncompli¬ 
ance with Rule 3.24 and erroneous statements in its appli¬ 
cation. Certainly an existing licensee is entitled to treat¬ 
ment no less favorable than that accorded an applicant, 9 
especially where the formal deficiency, if any, in no way 
mislead the applicant or inconvenienced the Commission. 

The Commission (Br. 19-23), and especially the inter- 
venor (Br. 18-23), seem to argue that the admitted inter¬ 
ference which the Dunkirk grant will cause to WBNY falls 
in the same area already interfered with by~a co-channel 
grant made to Erie, Pa., on December 13, 1948, two days 
before the Dunkirk application was granted, and contend 
therefore that WBNY can no longer claim protection. But 
as we pointed out in our opening brief (Br. 11-13), the 
Erie grant was conditional in character (site, antenna sys¬ 
tem, etc.) and there is no certainty that the station will 
ever be constructed. Though the grant was made more 
than a year ago, the station is not yet on the air. Thus, 
there is no certaintv that WBNY will ever suffer inter- 
ference from the Erie grant. Until that station goes on 
the air, WBNY is entitled to protection to its 0.5 mv/m 
contour (1 R. R. 81:11). 

Finally, we wish to state for the information of the Court 
that the Dunkirk station is now on the air, operating non- 
directionally daytime and directionally at night. This 
means, in the event appellant is granted a hearing, that 
precise measurements based on the daytime nondirectional 
operation of the Dunkirk station can now be furnished the 
Commission. Measurements w T hich we have taken during 
the past few’ vroeks since the Dunkirk station has been on 
the air indicate that the actual interference is even worse 
than the theoretical. 


9 Cf. Justice Rutledge’s statement speaking for this Court in the 
KOA case (76 App. D. C. 238, 247-248): “The action is favorable 
to WHDH. It was merely an applicant. KOA was an existing 
station. As between the two, if either was entitled to greater 
protection, it would seem to be KOA.” 
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If, as the result of such a hearing, the Commission con¬ 
cludes that it is not in the public interest to permit Dunkirk 
to encroach upon WBNY’s service area, it will be possible 
for the Dunkirk station, without one cent of additional 
expenditure, to greatly reduce if not entirely eliminate 
the interference by using its nighttime pattern both day 
and night. Thus, we are not asking that the Dunkirk 
station be deleted; we are merely asking for our day 
in court and an opportunity to show cause why our 
license should not be modified and why Dunkirk should 
protect the contours of an existing licensee. To date we 
have been denied that opportunity without “notice in writ¬ 
ing’’ as specified by section 312(b) of the Act and the KOA 
decision, and “without our consent” as required by section 
303(f) of the Act—all of which has been denied, not on the 
merits but on the technical ground that the engineering 
affidavit attached to the petition for rehearing did not state 
in haec verba (what was the implicit fact) that the inter¬ 
ference complained of had been computed in accordance 
with the Commission’s Standards of Good Engineering 
Practice. 

CONCLUSION 

We repeat that the appeal is timely and that the Com¬ 
mission’s refusal to set aside the Dunkirk grant and afford 
appellant a hearing contravenes the Communications Act, 
the Commission’s Rules and the KOA decision. The 
actions complained of should accordingly be reversed. 

Respectfully submitted, 

Andrew G. Haley 

James A. McKenna, Jr. 

Vernon L. Wilkinson 
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1101 Connecticut Ave., N. W. 
Washington, D. C. 
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